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The Documentation Center of Cambodia (DC-Cam)

wishes to bring attention to recent developments in

the Extraordinary Chambers in the Courts of Cambodia

(ECCC)'s third and fourth investigations (Cases 003

and 004). A transparent and independent ECCC

process is indispensable if Cambodians are to receive

a measure of justice for the atrocities they suffered at

the hands of the Democratic Kampuchea regime.

On April 29, the ECCC Co-Investigating Judges

(CIJs) cursorily announced the closure of their

investigation in Case 003. The public notice did not

list the crimes investigated even though persons who

have suffered harm as a direct consequence must

apply within 15 days in order to participate as Civil

Parties in future proceedings. The Public Affairs Office

has also yet to explain to Cambodians the meaning

and consequences of this development.

DC-Cam is dedicated to serving the twin goals

of memory and justice with respect to the Democratic

Kampuchea era. As the world's largest repository of

documents relating to the Khmer Rouge, we have

assisted and supported the ECCC accountability process

from the beginning. The millions of Cambodian survivors

of the regime deserve to know what the ECCC is doing

in their name, yet the Court has provided no meaningful

information to the public about Cases 003 and 004 since

the CIJs began their investigations 20 months ago.

As a strong believer in the legitimacy of the ECCC

process, DC-Cam respects the confidentiality of the

Court's investigations. At the same time, we remain

committed to setting the historical record straight

regarding the crimes committed by the Khmer Rouge,

including those at issue in Cases 003 and 004, and to

collecting material that may be used in legal proceedings.

We expect the ECCC to uphold the highest

standards of judicial independence. All ECCC decisions

must be made independent of political pressure and

in accordance with a forthright interpretation of the

Court's rules. Moreover, we ask that the Court keep

the Cambodian people fully informed about its work.

DDCC-CCAAMM SSUUPPPPOORRTTSS TTRRAANNSSPPAARREENNTT AANNDD IINNDDEEPPEENNDDEENNTT

CCAASSEE 000033  AANNDD CCAASSEE 000044  IINNVVEESSTTIIGGAATTIIOONNSS

SEEAARRCCHHIINNGG FFOORR FAATTHHEERR-IINN-LLAAWW

My name is Robert Tillman. My wife escaped

Cambodia at the onset of the Khmer Rouge. She

escaped with her Mother, two aunts & her grandfather.

They escaped on foot from Battambang and

travelled on foot to the Thai border where they lived

in refugee camps there and then in the Philippines

before making it to the US in 1982. 

Her father was well-established and relatively

wealthy for the time and location and it is believed

(but not known for sure) that he was killed by the

Khmer Rouge. The best information that she has

indicates her father's name was Danh (Dahn?) Sithon

(or Sithon Danh in American context).

She has been unable to find any information on

him and has spent the last twenty years of her life

wondering what happened to her father and wondering

if he is dead or alive.

I'm sure this is like a needle in a haystack, but if

you have any means of getting any information on

this, I would forever be indebted to you and your

organization. 

Please feel free to contact me at this email

address: robert_tillman@verizon.net

LETTERS FROM YOUK CHHANG:
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I got a text message from Em Sokhym at the

Khmer Rouge tribunal's public affairs section a few

minutes after Reach Sambath, the court's spokesman,

passed away on Wednesday night.

I could feel that she was crying. I sent a short

reply to her, and then I went to sleep pretending that

this was just a dream.

The next day, I told Deputy Director Dara

Vanthan to gather all our staff to pay their respects for

Sambath, I did not join them, and pretended I was

busy at the office. News of Sambath's death was

everywhere, but I pretended that it was a fraud, that it

was not true.

When I read the Saturday-Sunday opinion piece

by Ker Munthit ("Amid Sadness, Memories of Reach

Sambath Bring Smile"), I broke into tears—like a snow-

storm in winter. It is because I have known both of

them so closely and dearly. 

Neither ever lied to me or to the public they

served. I can find no more reason to lie to myself or to

pretend that Sambath has not in fact already passed

away. But I just cannot accept it. 

I asked Munthit to send his article to me by e-mail,

and I want to tell the world that we still can laugh.

But I cry. Munthit told me to give a new title to

his article since it had already been printed in The

Cambodia Daily. I call it: "Reach Sambath: Hero in My

Heart."

I am breaking into tear now as I am typing this

short letter, and I cannot stop regretting that I failed to

have even one good meal with Sambath, despite

many invitations from him for over a decade. 

I always kept my distance from him since he

was a reporter and I was working on sensitive

research to bring the Khmer Rouge to trial. I was afraid

of failing in my research for a nation, but in the end I

failed to accept a true friend of the nation.

Now I am regretful. I went to his home on

Saturday-sitting in silence for hours. I could not find a

word to say to his wife and kids. I still cannot accept

that he is no longer with us. He is the hero in my heart.

___________________________________

Youkk  Chhang  iis  the  Diirector  of  the  Documentatiion

Center  of  Camboddiia  andd  Eddiitor-iin-CChiief  of  Searchiing

for  the  Truth  MMagaziine..

LLOOSSSS OOFF AANN UUNNFFOORRGGEETTTTAABBLLEE HHEERROO

SSIGNIFICANCE OF GGENDOCIDE EEDUCATION

Your questions empower and give meaning to

those who have suffered. Asking your parents and

grand-parents about the Khmer Rouge will further

there conciliation of the Cambodian nation.

Teaching children about the Khmer Rouge

regime means teaching students the difference

between good and evil and how to forgive. Broken

societies must know their past in order to rebuild

for their future.

Teaching children about the history of the

Khmer Rouge regime, as well as stimulating dis-

cussion between children and their parents and

grant-parents about what happened, are important

to preventing genocide both in Cambodia and the

world at-large.

Reach  Sambath  showing  a  poster  to  villagers  at  ECCC
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If one thinks of the Khmer Rouge tribunal,

Reach Sambath comes to mind. However, from now

on, one will never hear his voice and see him on TV

again. Reach Sambath died on May 11, 2011 at the

age of 47 from a severe stroke. Sambath was many

things, among them a professor in the department of

Media and Communication at the Royal University of

Phnom Penh (RUPP), a chief of public affairs at the

Khmer Rouge tribunal, a journalist who worked all his

life to help improve the media in a country ravaged by

war and genocide, and a Khmer Rouge survivor who

sought justice for millions. He is survived by his wife,

three children, and hundreds of media students who

were anxious to learn from him. 

For his whole life, Sambath struggled to survive

and find justice. Born in 1964, he was eleven when

the Khmer Rouge took power in his hometown of

Svay Rieng province on April 17, 1975. It was the day

that his father, a government official, was taken to be

killed. Soon afterward, he and his brother were

evacuated to Battambang without his mother and

other siblings who were evacuated to another place.

He and his brother survived the Khmer Rouge regime,

but not his mother and other siblings.

After the Khmer Rouge regime collapsed in

1979, Sambath, who was an orphan, moved from one

place to another to earn a living before coming to

Phnom Penh where he then attended Phnom Don

Penh High School (now Sisowath High School). 

Sambath was smart and had an advantage

because he could speak English, according to Puy Kea,

who also attended Phnom Don Penh School. Kea had

known Sambath since 1985 when Sambath taught

English in a small house behind the Royal Palace. At

that time, learning English was not accepted. Kea

recalled that he and Sambath were very close and

Sambath did not charge him for the class. "He

[Sambath] asked me to collect fees from students and

FAREWELL TO A MAN WHO SOUGHT JUSTICE
Socheat Nhean

Reach  Sambath  (Standing  without  hat)  posting  with  Cham  Community  Leaders



he did not let me pay the fee," said Kea. 

In 1988, Sambath won a scholarship to study

agriculture in India, although he did not have much

interest in the field. In 1992, he returned home and

began his work with Agence France-Presse (AFP)

when the country was in turmoil. He started his career

as a journalist at the time when the country's civil war

was still active. He reported for AFP during the United

Nations' peacekeeping mission, the first general election

in over thirty decades, and the post-election era, in

particular the 1997 political fighting between the then

co-prime ministers. 

Kea, who is now a journalist and was Sambath's

colleague, has many vivid memories of Sambath as a

journalist. Kea recalled their experiences traveling to

Malai and Anlong Veng together when the two

regions were still controlled by the Khmer Rouge. Kea

said that once in Anglong Veng, the helicopter's battery

ran out and the pilot called for a military truck to

recharge the battery so that the copper could start.

However, the copper could not take off because there

were too many people on board. Kea also recalled

that once a bomb was dropped next to the truck that

he and Sambath were riding in.

Luck Hunt, who joined AFP in Phnom Penh nearly

a decade after Sambath, wrote

"as a war correspondent, he

[Sambath] was among the

bravest." According to Kea,

because Sambath had

courage, he was regarded as

one of the "Four Aces," which

also included Ker Munthit. 

Munthit and Sambath

have known each other since

1992 and were roommates at

Columbia University from

2000 to 2001. Having lived

together, Munthit knew

Sambath very well. "Sambath

was a determined student; his

schoolwork never missed the

deadline," said Munthit. Upon their arrival in Cambodia

in 2002, Munthit worked for the Associated Press.

A year later, Sambath left AFP to teach students

in the department of Media and Communications at

RUPP, where he served as a part-time professor. In

early 2006, Sambath started his work as a spokesperson

for the Khmer Rouge tribunal; everyone there had

already heard of him. In June 2009, he was appointed

Chief of Public Affairs, the position he held until his

death. 

Students, colleagues and friends all mourned

Sambath's unexpected death. Tieng Sopheak Vichea,

head of the Department of Media and Communication

at RUPP said that "Sambath was a great professor who

helped improve the field of journalism in Cambodia.

He was very capable in the field of journalism. Losing

him is a great loss."

Kea felt regret for Sambath's death. "His death

is a great loss of human resource in the country; not

many journalists could do as great of a job as he did.

He put all of his effort and energy in his work," said Kea.

_________________________________

Socheat  Nhean  iis  a  Team  Leadder  of  “Searchiing  for  the

Truth”  MMagaziine
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Reach  Sambath  escorting  villagers  into  the  Court  Room  in  January  2011
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This week, many of us, Cambodians and

foreigners alike, find ourselves having a big lump in our

throats as we come together to mourn the death of

our dearest friend: Reach Sambath. His passing breaks

our hearts and leaves us asking: is it real? We have just

lost a rare breed of journalist in Cambodia, a professional

journalism trainer, a very close friend and a dedicated

pursuer of justice in the Khmer Rouge crimes.

I happened to know Sambath in 1992. Cambodia

was still pretty much in turmoil. We both were apprentices

of journalism, constantly chasing stories—big, small

and odd—and trying to get the "scoop." Sambath often

scooped everyone else, including me. As time went by

so our friendship grew stronger, both professionally

and personally. I wish I could recount all the memories

that we shared in our career, but because of how difficult

it is to write this recollection, let me just share some

of them.   

In late March or early April 1994, when the

government's troops captured Pailin from the Khmer

Rouge, Sambath and I joined a bunch of journalists

and foreign military attaché in trekking through the

jungle (very dense then) from Battambang province to

Pailin. We wanted to witness the victory with our own

eyes and to report on it for our respective organizations.

It was late in the afternoon and raining. Pailin was

nowhere in sight. We were wet and cold. As we stopped

to camp out for the night, I tried to open a sardine can

to eat with bread for dinner. My hand slipped, and I

accidentally cut my finger. Sambath said to me: "You

can just urinate on the wound to stop the bleeding." I

did and the bleeding ceased. After dinner we jumped

into our respective hammocks, hung between trees, to

sleep. Sambath brought his own hammock from home

but I did not and I ended up renting one from a soldier's

wife for $15 for the night. It was outrageously expensive,

RREACH SSAMBATH::  HHERO IN MMY HHEART
Ker Munthit

Reach  Sambath  and  Lars  Olsen  during  a  press  conference  at  ECCC    March  2011



but I had no choice. I was shivering. Sambath gave me

more advice: "Put your hands under your pants and

between your legs to get warmed up." I did and it

worked—I fell asleep. At dawn we got up, packed our

gear and continued our journey to Pailin—on foot. In

the jungle, we came across abandoned rifles, bullets

and rocket launchers. We could have stepped on land

mines too since this was part of the frontline zone, but

luckily all of us reached the destination safely. We got

there twelves hours later completely exhausted. We

woke up the next day to rumble through Pailin to do

reporting.

There was never a shortage of big items to cover.

Another was a protest against toxic waste dumping in

Sihanouk ville (now Preah Sihanouk province), in

around December 1998. Local residents were fleeing

for fear of the impact of the waste on their health.

Many others were marching in protest through the

town. We followed them wherever they went to make

sure that we would not miss any interesting episode.

When the crowd approached a house of a senior local

official, a man started unleashing bullets from his

machine gun into the air. The sound was deafening.

The crowd ran for their lives. Sambath and I jumped

on a motorbike taxi to flee. At a local government

office far away from the shooting scene, we stopped

to catch our breath. Sambath apparently did not know

that something had gone wrong with his outfit as we

were running for safety. Only when he sat down at

this latest location did he realize that the rear side of

his pants was ripped apart, revealing his underwear.

We laughed!

It may sound strange to talk about what seems

to be funny at a time of enormous grief. But I want to

share the lighter moments that enriched our bonds

with Sambath. As we grieve, we also celebrate his life

achievements by cherishing all the memories, big and

small, that we have experienced with him. They will

stay with us forever and also remind us of the man

whose generous and open heart, professionalism and

integrity had an enormous impact on so many people

from different walks of life: politicians, friends, journalists,

students, relatives—you name it. No word can fully

describe the larger-than-life Reach Sambath. He now

rests in peace - and he will be missed profoundly.

_________________________________

Ker  MMunthiit  iis  a  former  jjournaliist  for  the  AAssociiatedd

PPress  andd  a  friiendd  of  Reach  Sambath  for  the  past  twenty

years..  He  andd  Sambath  attenddedd  the  Columbiia  Uniiversiity

School  of  Journaliism  together,  gradduatiing  iin  2001..
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Reach  Sambath  escorting  monks  into  the  Courtroom
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The Documentation Center of Cambodia

(DC-Cam) has recently completed a film produced by

Ratanak Leng entitled "Mass Grave Near Pagoda." The

film tells the story of two women, Lieb and Vaing, who

confront daily the fact that their respective father and

uncle was killed during the Khmer Rouge regime by

Kin, a member of the commune militia. A few years

after the Khmer Rouge fell from power,

Lieb was able to find her father's

grave because Kin confessed

to the crime. 

Lieb's father's

grave, which is near the

pagoda where Kin

now works as a

clergyman, is one

of 20,000 mass

graves from the

Khmer Rouge era.

Kin is one of

hundreds of thou-

sands of perpetra-

tors who survived

the Khmer Rouge

regime. While some

followed the Khmer Rouge

leaders to the border, others,

like Kin, become monks or

clergymen to whom victims now come

to pray for a good life and to seek healing. 

Ironically, although Kin's is responsible for the

death of Lieb's father and Vaing's uncle, because of his

status as a Buddhist clergyman, he still receives

respect from the people in his village, including Lieb

and Vaing. Like other villagers, Lieb and Vaing gather

at Kin's pagoda to celebrate religious ceremonies

dedicated to their deceased relatives.

Like other survivors, who rarely seek revenge

against perpetrators, Lieb and Vaing have not sought

revenge against Kin. Nevertheless, it is not clear

whether either could ever forgive him. Lieb and Vaing

rely on Buddha's precepts. "I do not ask my brother to

seek revenge [against Kin] since it can cause more

bloodshed," Lieb says. At the same time,

according to Buddhism the

Christian sense of forgive-

ness is impossible because

perpetrators can never

escape Karma in this

life or the next. 

Unlike Kin, most

Khmer Rouge

perpetrators do

not confess what

they have done.

However, toler-

ance exists, and

some perpetrators

acknowledge their

past mistakes. The

story of Kin, Lieb and

Vaing provides just one

example of victims and

perpetrators who are living in the

same communities across the country

today. 

"Mass Grave Near Pagoda" can be found on the

DC-Cam website at http://www.dccam.org/Archives/

Films/Films.htm and also on Youtube.

_________________________________

Documentatiion  Center  of  Camboddiia

MMASS GGRAVE NNEAR PPAGODA
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"Day of Remembrance" celebrated on May 20 each

year marked the most important day for commemoration

and education in Cambodia after the collapse of the

Khmer Rouge regime. Also known as "Day of Anger",

"Day of Remembrance" was initiated since 1984 with

the purpose of commemorating the victim of the Khmer

Rouge regime and educating younger Cambodians to

avoid the footsteps of the Khmer Rouge. This year

thousands of people, including government officials,

monks, nuns, villagers and students marched to the

Cheung Ek killing field to pay their homage and honor

the victims of torture and execution of the central

Khmer Rouge security office, S-21 and learn the inhuman

acts of the Khmer Rouge through the performance of

students by re-enacting torture and execution inflicted

by the Khmer Rouge. 

Given the weight of genocide prevention, the

Documentation Center of Cambodia (DC-Cam), in

collaboration with the Ministry of Education, Youth,

and Sport is mounting slogans in all high school across

Cambodia. DC-Cam purposefully chose May 20, 2011

as a special day for Preah Yukunthor High School to

hold an inauguration ceremony of its Anti-Genocide

Memorial. Like those Cambodians gathered at Cheung

Ek killing field, hundreds of students at Preah Yukunthor

High School crowded inside school compound to learn

the meanings of two anti-genocide slogans and clear

their doubt on the Khmer Rouge history with the author

of the history textbook, Democratic Kampuchea

History (1975-1979).

As emphasized by both Her Excellency Chumtev

Tun Sa-Im and the school principal, the effort to

commemorate the Khmer Rouge horror and its regime

victims is to prevent genocide and vindictiveness.

Hiem Chivith, 19 years old, a grade 12 student, admitted

that he did not know that May 20th is the special day

for the victims of the Khmer Rouge, but the opportunity

to participate in the inauguration ceremony of the

memorial organized by DC-Cam in his school widened

his knowledge of Cambodia history and encouraged

MMAAYY 2200::  DDAAYY OOFF CCOOMMMMEEMMOORRAATTIIOONN AANNDD EEDDUUCCAATTIIOONN
Sreinith S. TEN 

Re-eenaction  of  lives  during  the  Khmer  Rouge  Regime Re-eenaction  of  lives  during  the  Khmer  Rouge  Regim
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him to learn and remember the sufferings of those

killed under the regime. On one hand, Khan Vatey, 18

years old, also a grade 12 student, believed both the

slogans and the day of remembrance will teach younger

generation to prevent genocide from reoccurring in

the future and dissolve the feeling of vindictiveness

upon the Khmer Rouge for peace. On another hand,

when asked about the Khmer Rouge leaders detained

at the UN-backed tribunal, she believed those leader

still hide their awareness of the crimes committed

upon the Cambodian people and never want to

accept the responsibility of those crimes. However,

she hoped that the court will help ensure justice be

achieved for the victims and the survivors.  

All in all, this May 20th marked significant

opportunity for the young students of Preah

Yukunthor High School not only to learn more about

the Khmer Rouge history, but also to commemorate

the victims of the Khmer Rouge genocide killed at

Cheung Ek. In my opinion, while thousands of

Cambodians people and students commemorate the

victims of the Khmer Rouge horror, I doubt those senior

Khmer Rouge leaders would do the same.

_________________________________

Sreiiniith  S..  TEN  iis  a  translator  for  CTMM  projject..
DC-CCam  deputy  director  Dara  P.  Vanthan  distributing  Anti-ggenocide  posters

 me Anti-ggenocide  memorial  at  Preah  Youkunthor  High  School
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Almost every survivor I have met considers the

"Day of Remembrance," May 20, to be the most

important day to remember and never forget what

happened during the Khmer Rouge regime. Each year,

this day is celebrated at nearly every site where the

Khmer Rouge committed killings in Cambodia. In

Phnom Penh, Cheouk Ek killing field is a common

place for this ceremony and is attended by many

government officials, monks, nuns, students, and

survivors.

As for former Khmer Rouge cadres, "Day of

Remembrance" is not very important to celebrate in

order for them to remember Cambodia's hurtful past.

On the contrary, based on historical fact, these cadres

view "May 20" as a marvelous day. 

The Khmer Rouge cadres sought to turn the

country into a barbarian society, where people had no

concept of a modern world but ate and lived communally

in a cooperative. Amidst harsh civil war between the

Khmer Rouge communists and the Lon Nol government,

the Khmer Rouge created the first cooperative on May

20, 1973. To the Khmer Rouge, this was a successful

step towards their main goals. Less than two years later,

after gaining complete power, the Khmer Rouge had

established cooperatives within the entire country.

According to the second grade textbook published in

1976, "cooperatives were created on the 20th of May,

1973 during which we were in war and gained victory

over American imperialists and treacherous elements,

and eventually, feudalists, landlords as well as capitalists

were uprooted."

Once the Khmer Rouge regime collapsed, the

new government, People's Republic of Kampuchea,

changed "May 20" from a marvelous day to a national

"day of anger" or "day of hatred" or "day of remembrance."

Celebrations began in 1984. For survivors, "May 20" is

a reminder of hurtful experiences of hardship of the

Democratic Kampuchea. In fact, for many Cambodians,

this was the day survivors realized the most how angry

they are towards the Khmer Rouge. 

Despite these feelings of grief, most Cambodians

I met hope that "May 20" will never be forgotten.

Every Cambodian has attended or witnessed this

ceremony at least once. When I was in junior high

school in Kampong Speu, I attended this event every

year at Ampe Phnom, a former killing site during the

Khmer Rouge regime. As a young student, I did not

understand much about this celebration. I was just

happy riding bikes with a group of friends to the

tourist destinations. 

When I was at Ampe Phnom, I was told to sit in

a row in front of some government officials who were

presiding over the ceremony. I could see slogans and

banners hanging on the trees near the ceremony

displaying the words "pain and memory." Several officials,

"DAY OF REMEMBRANCE"  IS FOR VICTIMIZED SURVIVORS
Socheat Nhean 

Monks  and  survivors  watching  re-eenaction  at  Cheung  Ek  on  May  20,  2011



survivors and students were invited to speak and tell

their stories.  While these speakers cried, the audience,

who were students and survivors, also sobbed along

with them. We all just followed each other crying.

Indeed, the crying was from the hearts.

Although I was born after the Khmer Rouge collapsed,

I myself experienced intimidation and fear caused by

this regime. Seeing that my father was a government

official, he was on duty most of his time in office to

prevent possible attacks by the Khmer Rouge soldiers

at night. My mother and I, along with my other two

siblings, were at home—scared and terrified. At that

time, I did not know who the Khmer Rouge were; I

just knew I hated them. Then, after I attended "day of

anger" on May 20, I hated them even more. It was not

until the early 1990s that I felt safer, once three United

Nations peacekeepers were stationed right next to my

house. As time went by, I was no longer able to attend

"Day of Anger" and I soon forgot about the Khmer

Rouge.

In late June 2004, less than a month after I

started working at the Documentation Center of

Cambodia, I was assigned to conduct research at Koh

Sla, a former Khmer Rouge stronghold, located in

Chhuk district of Kampot province. At this time, Koh

Sla had bad roads and had never been visited by

researchers before. I knew nothing about the place.

However, my boss did tell me that some former

Khmer Rouge soldiers living there had previously been

stationed in the former Khmer Rouge-controlled areas

in Kampong Speu province. I immediately wondered

whether any of them would have been the cadres that

intimated me in the 1980s. Prior to the trip, I was

anxious to see what Khmer Rouge soldiers would be

like? How brutal were they? Would they answer my

questions if I asked them? 

There was a team of six—two of whom were

American law students—who left for Koh Slar. On the

way, I was sitting in the back of the car and did not

talk much with the rest of the team.  I was thinking

back to my childhood memories when the Khmer

Rouge soldiers haunted my family. 

The road conditions were pretty bad as the

rainy season had just started. It was noon by the time

the team got there. We had lunch inside a pagoda's

compound and discussed the current commune

chiefs who were former Khmer Rouge cadres. I really

wanted to see their faces and talk to them. I just knew

that the Khmer Rouge cadres had to be brutal. 

After lunch, the team took a 20-minute walk to

the village chief's house who was a former Khmer

Rouge soldier. His name was Sanh; he had been a

Khmer Rouge solider from early 1970s to early 1990s.

Sanh lost his right leg to a mine in the battlefield.

When we got there, Sanh was sitting on a wooden

bed on the ground floor of his house feeling sad. He

did not greet or invite us in as we approached him. He

looked worried and pale. As we sat on the bed with

him, he did not say a word; he just smiled.  He would

only answer to what he was asked. Eventually, he

began talking to us about various topics-starting from

his sick daughter and sick cow, to his life in the 1980s,

and finally to his current duty as a village chief. At one

point while Sanh was talking to us, he walked with a

crutch over to his sick cow that had not eaten for the
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past few days. He was worried about this cow.  He

was also worried about his daughter who fell ill very

quickly. 

Sanh talked extensively about his life as a

Khmer Rouge solider in the 1980s. What interested

me the most was the fact that he did not fight with

government soldiers. He said he fought with Vietnamese

soldiers, whom he thought were invading Cambodian

territory and violating Cambodian integrity. I did not

interrupt him even though I thought what he said was

not exactly right. My parents told me that the Khmer

Rouge did kill some government officials, for instance,

the Khmer Rouge killed village chiefs or commune

chiefs who were attacking the regime. I also knew that

my family had been personally targeted by the Khmer

Rouge.

Sanh continued talking while some of my team

members went over to check on his sick daughter

who was asleep next to him. He said that once a

Vietnamese tank plunged into a hole dug by his unit

as a trap. He also told us about hit-and-run guerilla

tactics in which his team of five or six soldiers would

ambush a Vietnamese convoy. He did not fight again

after he stepped on the mine which caused him to

lose his right leg. 

By the end of our conversation, Sanh had

admitted that he did not want to live with the Khmer

Rouge after 1979, but that he had no choice. He told

us life in the jungle was very difficult. He had no proper

place to sleep and had no means of transportation. He

was warned by his leaders that he would be severely

punished by the Vietnamese soldiers if he returned

home. He added that he was "full" with life as a soldier.

This was the first time I met with a former

Khmer Rouge soldier. It changed some of my views on

the Khmer Rouge soldiers. 

However, Sanh wanted to forget about the

Khmer Rouge regime and he certainly did not want to

be reminded of this past. As with many Khmer Rouge

cadres, "Day of Remembrance" was not important for

him to celebrate. Yet, victim survivors find this a nec-

essary day to celebrate in order to honor their loved

ones who were lost to the Khmer Rouge. Neither vic-

tim survivors nor former Khmer Rouge cadres are

wrong in their decision.

___________________________________

Socheat  Nhean  iis  a  Team  Leadder  of  “Searchiing  for  the

Truth”  MMagaziine..
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Born in 1954 at Trapeang Veng village of Takeo

province, But Korn has eight siblings. When he

reached the age of twelve, his father sent him to live

with his uncle named Nget Tith who was chief of

monks in Mong Russey district, Battambang province.

There Korn attended school. During his free time from

school, Tith taught him about Buddhist principle, living

morality and some illness treatments-injection giving

and wound healing.

Until March 18, 1970, when there was a coup

to overthrow King Sihanouk, situation in the area Korn

living became chaos that encouraged Ven. Tith to

send him to Phnom Penh, where Korn lived in

Building 6 of Preah Put Mean Bun Pagoda, supervised

by Sao Chim. Afterward, Korn studied in Oeng Meng

Tik Primary School (present-day Wat Preah Put

Primary School). Months later during the National

Election, the Khmer Rouge caused turmoil in the city.

They bombed, formed riot, and arrested Thach Chea,

dean of Higher Technical Institute of Khmer-Soviet

Friendship, and Keo Saingkim, minister of the Ministry

of Education while they were in 18 March High School

(present-day Preah Youkunthor High

School), by accusing them of illegally

capturing youths in the previous riot.

Not long, it was heard that two of them

were shot dead.

Following that, bomb explosion

in the city happened more regularly.

So, Korn's uncle came to Phnom Penh

to bring him back to Battambang

province and let him continue his study

in a high school. There, the Khmer

Rouge often went to the village and

persuaded students to do protests in

order to block circulation of the market

flow, to steal food, and to burn motor,

car and machine stocks. They propagandized that "The

protest is for putting pressure on capitalists and

oppressors to decrease product price, so that we can

have better lives." To prevent that, the school municipal

assigned all class monitors including Korn to serve as

guards to protect the school. Not long, due to situation

in the village returned worse and worse, the school

principle transferred all students to another high

school in Battambang town. The chaos continued

until 17 April 1975 when Korn noticed the Khmer

Rouge publicized to the people and Lon Nol soldiers

to put down weapon and carry white flag to greet the

Khmer Rouge youth coming to the city. At 10pm on

that day, he heard Chamka Chek Radio Program

broadcasted from Battambang and National Radio

Program from Phnom Penh that "We are here by

weapon, not negotiation. So, there would not be any

exception for anyone." At 8 o'clock in the morning, the

Khmer Rouge ordered city dwellers to leave the city

for three days without bringing any belonging in order

to escape American bombing plan. Korn left provincial

town with his two cousins—Soeun and Touch—by car.

AA  TTEEAACCHHEERR SSPPEEAAKKSS OOUUTT
Phalla Chea 

But  Korn  giving  interview  at  Takeo  provincial  Town



Some higher ranking officers hid their identity and

traveled by foot. The Khmer Rouge who wanted to

search for those who worked for the government,

however, announced that "Government officers and

soldiers have to dress their uniform, so that Angkar

can take you to greet King Sihanouk, Hou Yun, Ho Nim

and Khieu Samphan in Phnom Penh." They were told

to congregate in the campus of Battambang High

School. In the next morning, Korn saw around 200

people with their uniforms entered buses arranged by

the Khmer Rouge. Some of them were ordinary

people dressing other people's uniform.

On the way, Korn met a lady, along with her

children, whom he regarded as his god mother. She

was wife of Doctor Phum who was a medic and later

killed by the Khmer Rouge. Seeing Korn, she pitifully

put her palms together to beg him for help. She asked

him to help transport her belongings as all her children

were female except a small son. With compassion,

Korn came out from the car and told his cousins to go

ahead. Then, that lady gave him the house keys to

enter the house to move out some stuff. He put a bag

of rice with clothes on a motorbike and traveled with

them. On the way, he saw money all over the road, so

he collected some of it to use for buying gasoline.

Three days later, he saw people, who had been lied to

greet King Sihanouk and other leaders, died in a place

located near National Road 5.

Months afterward, the Khmer Rouge requested

Korn to bring the motorbike and other possessions to

put for collective uses, and began collecting family

record. As a result, Korn decided to leave that aunt's

family and looked for his cousins and his uncle who

had looked after him. Surprisingly, Korn met another

cousin of his. He asked if Korn had his student card or

other identity document were with him." After hearing

positive answer in response, his cousin recommended

him to destroy them immediately because those who

had higher degree of study or work are Khmer Rouge

target. Later, Korn heard that Ven. Tith and other

uncles resided in the pagoda in Prey Svay commune

where he used to stay. After seeing and living with

them for a short time, the Khmer Rouge ordered

monks to leave their monkhood in order to work for

Angkar. All monks in the pagoda left their monk hood

in few hours except seven months including his uncle

and other two youths who also wished to return to his

hometown in Takeo province. They asked the Khmer

Rouge to allow them stay in monkhood, so that it

would be easier for them to travel. On the way, they

including Korn asked for a lift from a Khmer Rouge car

that transported food and headed to Pursat. Upon

arriving in Pursat, they continued walking to Kampong

Chhnang province.

At Teuk Phos district of the same province, the

Khmer Rouge stopped Korn and others to help build

Leuk Dek dam by saying that "please all of you stay

here to help build this dam. After Khieu Samphan,

Hou Yun, and Ho Nim inaugurated this dam, we will

let all of you go back to your hometown." Korn was

assigned to be group leader supervising three branches.

Each branch consisted of three members. They were

granted a set of clothes, one dish and one spoon, and

assigned to stay in a cottage tiled with rubber plastic

and located in three kilometers far from the construction

site.  Meanwhile, monks were appointed to live in other

unit. Two months later, Korn wanted to meet his parents

in Takeo, so he made an appointment with the seven

monks and the two youths to meet in the forest when

the Khmer Rouge rang the bell to provide porridge as

their diet. At night, he and a friend in his unit ran to

the forest with a spoon, pot, and some salt, but they

did not meet people who he had made the appointment

with, but met a monk who just had his malaria disease

cured from a hospital instead. Three of them decided

to go to Takeo province altogether.

Reaching Sre Nonorng village, Tramkok district,

a Khmer Rouge family, who respected religion, welcomed

his group by preparing food and place for them to

stay. The monk and youth decided to stay there after

the villagers asked them to stay with. As a result, Korn

had to go to his meet his parents alone. After a long

walk, he was so happy to meet his sister at Trapeang

Veng village. Yet, she did not recognize him as he had
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left home with his uncle since he was young. Through

her speech, Korn went to find his parents who were

combining leaves to make tiles in the cooperative.

There, his father who named But Luon was

chief of planting unit and considered as not-full-right

base people, while his uncle who called Nguon was

chief of commune.

At the end of 1976, Angkar began gathering

people. Korn was sent to build channels in a mobile

unit. He was assigned to be a group leader leading 12

members. After a medium channel was constructed,

the Khmer Rouge killed a cow to celebrate a party.

However, this nadir situation changed after numerous

people disappeared after the meetings celebrated one

by another. A case in point, Trong and Troeng, who

was Korn's relatives, were told to visit their uncle in

the nearby village, but never heard again since then.

In 1977, the Khmer Rouge transferred Korn to

work in a special unit. First, he was assigned to build

dikes and dams. Two to three months later, he was

ordered to do dry-season farm, build dams and do

many hard labor work. Though he got swollen disease

caused by hard work and starvation, he still tried to

work. Luckily, after the anniversary of the victory day of

17 April, which presided over by districts chiefs and

commune chiefs to discuss about living condition

changing plan and enemy arrests, was hold, Korn was

assigned to work in the cooperative. Because Korn's

uncle and brother were medics and his father was

not-full-right base people, he was permitted to stay in

the hospital to cure his yet-recovered illness. After

about half month of relax, he left the hospital to build

dikes.

In late 1978, the Khmer Rouge arranged Korn

to marry a woman named Se Sundaravy. Later, the

Vietnamese army arrived in Takeo province leading

the collapse of Khmer Rouge. Consequently, Korn's

and his wife parents arranged them another marriage

following the tradition. In April 27, 1979, Korn was

chosen to be teacher of a primary school. In 1980, he

passed the entrance exam to become high school

teacher. Nowadays, Korn is a teacher in Baray Vihear

Pi Secondary School, and has 5 children. His wife was

a primary school teacher.

__________________________________

PPhalla  Chea  iis  a  translator  for  “Searchiing  for  the  Truth”

MMagaziine..  
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According to the Documentation Center of

Cambodia (DC-Cam), learning about the Khmer Rouge

history is significant for people of young generation to

be aware of what happened in the past and terrible

life in that regime and it is the way to prevent future

conflicts and genocide as well as to promote

reconciliation in Cambodia. Reading, telling and

listening to someone's stories are significant ways to

learn. On February 6, 2011, DC-Cam's genocide

education project organized a forum in which students,

their parents and teachers with a total number of 150

attended at O Sampor sub-district of Banteay Meanchey

Province. 

One of the participants was Kim Sopheak, 26, a

biology teacher. After becoming a teacher in 2006 after

graduating from pedagogical school in Battambang

province, Sopheak was assigned to teach at a community

where children of both victims and perpetrators are in

his classroom. "Some of my students are the children

of former Khmer Rouge cadres," said Sopheak. O

Sampor sub-district, Malai district, located a long Thai

border. The sub-district office is about 300 meter from

the border post. This place was the Khmer Rouge

sanctuary for more than a decade. Therefore, most of

O Sampor residents are former Khmer Rouge cadres.  

Sopheak does not know much about the Khmer

Rouge regime. The children of former Khmer Rouge

cadres also know little about the Khmer Rouge. What

Sopheak heard was that the Khmer Rouge was bad

because they killed people. Sopheak's parents also

experienced the Khmer Rouge regime and they often

told Sopheak about their lives when he was young.

Now, Sopheak is grown up and could live by himself

and his parents no longer tell him about the regime.

"My parents do not tell me about it [Khmer Rouge]

anymore, because I am a teacher and they expect that

I know about it." For Sopheak, he still needs to learn

more about what heppaned in the regime. The news

about public forum attracted him and he joined it with

great attention. In class, Sopheak treated his students

equally and fairly no matter what their parents did

TTEEAACCHHEERRSS,,  SSTTUUDDEENNTTSS AANNDD PPAARREENNTTSS DDIISSCCUUSSSS HHIISSTTOORRYY
Chamroeun S. Ly

Kim  Sopheak



during the Khmer Rouge. "Children of victims and former

Khmer Rouge cadres need to learn about the Khmer

Rouge regime. It is everyone's sadness and it is the

country's sadness," said Sopheak.  

At the forum, Sopheak learns a lot through

reading and sharing of experience between survivors

and DC-Cam staff, "this is the first time I receive the

book History of Democratic Kampuchea. I read it

briefly and it really attracts me. Survivors asked very

good questions and I could learn a lot from those

questions," said Sopheak.  

It is also a good chance for Sopheak to share

experiences with other participants including his

students. Inside the pagoda compound where the

forum was taken place, Sopheak said his father was a

monk before 1975, and he was defrocked by the

Khmer Rouge. "Now everyone has freedom; monks

can walk freely to in the village. However, during the

Khmer Rouge regime, everyone did not have such

freedom," said Sopheak "my father was forced to

defrock." 

Sopheak fully understand the hardship and

suffering his father endured. He added the teaching of

the history of Democratic Kampuchea is important

for younger generation to learn about their parents'

experience. "It provides actual knowledge of the Khmer

Rouge regime to the students who had never believed

the Khmer Rouge regime," said Sopheak. 

The learning about Khmer Rouge genocide is

important, so that young generation could prevent it.

Sopheak added "Not only Cambodia, but other countries

also teach their children about history. We should not

overlook and must preserve and document all events

during the Khmer Rouge. It is time to study deeply

what happened in our country."

Sopheak strongly supported the forum; what

interested him was that this forum conducted in rural

area. He added the form really help local people learn

about history in more scientific way. "Now, students

learn about history in their villages. In the past, they

just heard from their parents," said Sopheak.

_________________________________

Chamroeun  S..  Ly  iis  a  member  of    Genociidde  Edducatiion

PProjject..
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The management of the detention facilities of

the Extraordinary Chambers in the Courts of

Cambodia (ECCC) is structured differently than at

other international criminal courts. While those courts

delegate responsibility for this area to their main

administrative body, the Registrar, the ECCC gives very

little responsibility to its main administrative body, the

Office of Administration (the OA). Instead at the ECCC,

the office in charge of most administrative decisions

about detention conditions is the Office of Co-

Investigating Judges. This is potentially problematic

due to the Co-Investigating Judges' role in leading the

investigations of the detainees. The fact that an

investigative body, the Office of Co-Investigating

Judges, is wielding administrative authority raises

questions about that body's ability to keep its

investigative functions from biasing its administrative

decisions. 

The process in place to put a check on

discretionary decisions made by the Co-Investigating

Judges concerning detention conditions highlights this

concern. Although there is a legal review mechanism

in place, it differs from the mechanisms at other

courts. On one hand, the Pre-Trial Chamber (PTC) of

the ECCC has recently found a broader basis than is

found at other courts to review administrative decisions.

This could potentially bring greater scrutiny to decisions

by allowing more to qualify for judicial review. On the

other hand, the PTC applies a higher standard of review

for Co-Investigating Judges' decisions than is used at

other courts for administrative decisions, and does not

permit appeals. This makes it more difficult for

detainees to obtain a reversal of such decisions at the

ECCC. Taken together, it is unclear if these differences

are better or worse for the rights of the detainees.

There is little mention in the ECCC legal frame-

work of a procedure to review a Co-Investigating

Judges' administrative decision. The only mention of

review in the Detention Facility Rules deals solely with

telephone call monitoring. However, in three public

decisions so far, the Pre-Trial Chamber has found that

it has broad authority to review decisions concerning

other administrative detention issues as well using

texts such as the Detention Facility Rules and the

Internal Rules as the basis for review. However, the

ECCC has a different system of review and a different

AANNAALLYYSSIISS OOFF TTHHEE RRUULLEESS OOFF DDEETTEENNTTIIOONN AATT TTHHEE EECCCCCC
Stephanie Wang

Villagers  leaving  the  Courtroom



standard of review than international courts. 

Although international courts allow judicial

review by their Trial Chambers for administrative

decisions as well, the basis for such review at the

International Criminal Tribunals for Rwanda and the

Former Yugoslavia (ICTR and ICTY) is limited to fair trial

issues. However, other systems allow administrative

review by the president whereas at the ECCC only a

judicial chamber, specifically the Pre-Trial Chamber,

appears to have the power to review such decisions

by the Co-Investigating Judges.  This lack of administrative

review likely makes the process slower at the ECCC

because any review has to go through a Chamber that

is busy with other judicial issues as well. Additionally,

unlike at international courts, no party can appeal the

Pre-Trial Chamber's review of an administrative decision.

Another difference between the ECCC and

international courts is the standard of review for

administrative decisions. The Pre-Trial Chamber has

used a higher standard of review of Co-Investigative

Judges' administrative decisions than the one used by

the Trial Chambers at international courts. Instead, it

uses a standard similar to the one used by the Appeals

Chamber at the ICTY and the ICTR.  As a result, the Co-

Investigating Judges are treated not like an administrative

organ, such as a Registrar at the other tribunals, but as

a court of first review. A high standard is applied to its

decisions, allowing a review of the legal interpretation

and the facts only when they are patently incorrect. At

other courts, the standard for the initial review of an

administrative decision is lower, for example allowing

review if there was consideration of irrelevant material

or failure to consider relevant material. Thus, the first-

level review of a Co-Investigating Judges administrative

detention decision at the ECCC is treated like a second-

level review at international courts. This conflates the

Co-Investigating Judges' administrative and judicial roles:

they are being treated as a judicial body for such decisions,

even though they are acting in an administrative

capacity similar to a Registrar.

In sum, there appear to be three main structural

differences between the ECCC and international

courts in how they handle review of administrative

detention issues: 1) the ECCC Pre-Trial Chamber has a

potentially broader basis for reviewing decisions made

by the Co-Investigating Judges in their administrative

capacity because it is not limited to consideration of

fair trial issues; 2) reviews made by the Pre-Trial

Chamber can apparently not be appealed whereas

international courts allow a second review where fair

trial rights are impacted; and 3) the Co-Investigating

Judges' administrative decisions are reviewed using a

standard typically applied to a judicial, not an

administrative, body. 

Despite the unique structural differences of the

ECCC, specific procedures established in the Detention

Facility Rules are mostly similar to international criminal

courts around the world. However, in three areas, the

rules differ substantially from those applied at international

courts, in some cases giving the ECCC's Co-Investigating

Judges more power than the Registrar in the other systems.

The first area where there is a difference is the

handling of packages to the facility. Generally, international

criminal courts have allowed the Chief Detention Officer

to solely oversee the censorship of packages without

notifying the Registrar or other officials. The ECCC's

regulations do not deviate greatly from international

courts in terms of general restrictions on opening

packages, with both the ECCC and international courts

allowing officials great latitude in interfering with a

detainee's correspondence. Unlike international courts

though, the ECCC uses regulations promulgated by

the Co-Investigating Judges' to guide the Chief of

Detention in its determination of the opening of packages.

Other courts solely grant that authority to the head

detention official on premises. The lack of public access

to the regulations put forth by the Co-Investigating

Judges makes it difficult to assess in comparison with

international courts, which although they give full

discretion to the officers, nominally limit their ability

to search to security concerns. 

The second area deals with phone monitoring.

The ECCC's Detention Facility Rules appears to be

consistent with international courts in this respect,
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and may even conform to the higher standard required

by the EHCR that requires accessible and foreseeable

regulations with regard to monitoring. Nevertheless,

this is an area where the Co-Investigating Judges' dual

role as both an investigative and administrative office

creates a potential conflict of interest. Unlike at

international courts, at the ECCC there is no purely

administrative intermediary listening into or reviewing

the phone calls. Additionally, both privileged and non-

privileged phone calls can be monitored. Therefore,

the Co-Investigating Judges (and in some cases the

Chambers) can under certain circumstances listen to

potentially privileged information relevant to the case

under consideration even though their primary role is

not administrative, but judicial: conducting the

investigation and compiling evidence. 

The third area where the differences in the rules

and structure of the ECCC might be troubling concerns

the detainee's records. Compared to international

criminal courts, the ECCC gives the detainees less

control over their records and allows more persons to

have access to records, including confidential personal

records. The ECCC's Co-Investigating Judges, unlike

Registrars at international courts, even have the power

to prevent the detainee from accessing their own

records. Additionally, the Co-Investigating Judges and

the ECCC Chambers can automatically access books

and records at the facility and have more power to

determine who can access medical records than most

Registrars. International courts have been cautious

about keeping records, particularly confidential medical

records, solely in the hands of administrative and

medical officers. [10] None of the international criminal

courts allow investigative or judicial bodies automatic

access to records. For this reason, the ECCC's rules

again appear to create a conflict between the Co-

Investigating Judges administrative role and their

investigative role. There are conceivable scenarios

where they could improperly use that information

during their investigation. The propriety of making

available records that contain sensitive information

about the detainees to the officials investigating them

could be questionable. Although there are reasons for

a solely administrative body to be aware of such

information, it is harder to justify allowing those in

other positions to be granted access to such private

documents. By giving the Co-Investigating Judges the

primary administrative responsibility for detention, the

ECCC has made the separation between administrative

and judicial roles impossible. 

The ECCC Detention Facility Rules give the Co-

Investigating Judges a large role to play when it comes

to detention facility matters. Although they are not the

only authority managing the detention facilities, they

have the power to make a majority of the discretionary

administrative decisions. In the core ECCC documents,

the Co-Investigating Judges were not created to run an

administrative office, but rather to head an investigative

legal office. As a result there is some line blurring

between their two roles. 

This blurring is found in the process of reviewing

of the Co-Investigating Judges decisions. The Pre-Trial

Chamber applies a standard of review to decisions of

the Co-Investigative Judges as though they were a

legal body, even when they are making administrative

decisions related to detention. The lack of oversight by

an administrative official such as a President over the

Co-Investigating Judges' decisions also means that any

review has to go through a slower judicial process,

even when it does not implicate fair trial rights. 

Additionally, the fact that the Co-Investigative

Judges' administrative duties allow them access to the

detainee's files, telephone conversations, and

correspondence potentially creates a conflict of interest

with their investigative role. Although no conflict issues

have been publicly brought to light, the overlap does

raise questions of the Co-Investigating Judges' ability

to act impartially and draw a strict line between their

administrative functions and their primary investigative

duties.

____________________________________

Stephaniie  Wang  iis  the  DC-CCam  legal  associiate,

Summer  2010,  from  Columbiia  Uniiversiity  School  of

Law..
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The Extraordinary Chambers in the Courts of

Cambodia ("ECCC") face two considerable challenges,

one by convicted defendant Kaing Guek Eav (alias

"Duch") and the other by the Co-Investigating Judges

and the Co-Prosecutors. The first is a straight courtroom

brawl that should be easily settled by the judges. The

second is far more contentious and has led many

observers of the ECCC to challenge its very legitimacy

and future. But now both of the Co-Prosecutors and

the Co-Investigating Judges have begun to battle among

themselves publicly. The integrity of the ECCC hangs

in the balance. The pathway is discoverable, but it will

take some common sense and courage to find the

markers and act responsibly. As I have listened to oral

arguments and read and studied the publicly available

documents and media reports on these two situations,

I am struck by how a distorted view of the personal

jurisdiction of the ECCC still appears to deeply influence

the work of those whose responsibility lies with an

accurate reading of the ECCC Law and the UN-RGC

Agreement.

A brief recap of where things now stand:

International Co-Prosecutor Andrew Cayley has challenged

(see http://blog.cambodiatribunal.org/2011/05/s

tatement-by-international-co.html) the April 29, 2011,

decision of the Co-Investigating Judges not to further

investigate a number of suspects identified by Cayley

in Case 003. That challenge led the Cambodian Co-

Prosecutor Chea Leang to disagree with Cayley and

pronounce the individuals as not falling within the

personal jurisdiction of the ECCC (see http://blog.

cambodiatribunal.org/2011_05_10_archive.html). The

Co-Investigating Judges then demanded that Cayley

retract parts of his May 9th statement (see http://

blog.cambodiatribunal.org/2011_05_18_archive.html).

Does everyone clearly understand the personal jurisdiction

of the ECCC?

I wrote an article for The Phnom Penh Post on

January 8, 2009 (available in the January 2009 section

of "News" of the Cambodia Monitor Tribunal, accessible

at http://www.cambodiatribunal.org/images/CTM/

how many are too many defendants at the krt.pdf),

that explained the character and possible number of

suspects who would be prosecuted by the ECCC, and

how both definition and number were discussed during

the negotiations leading to the constitutional documents

governing the ECCC. Despite this reality check, here

we are, almost 29 months later, and there still seems

to be vast confusion about the ECCC's personal jurisdiction

that is even crippling the investigation of four or five

additional suspects. There remains a critical need to

return to the fundamentals of the negotiations and

summarize what transpired in terms of how to describe

the personal jurisdiction of the ECCC and the number

of individuals that the Cambodian Government, the

U.N. lawyers, and, among others, the United States

Government (as an important participant in the

negotiations) anticipated would be prosecuted.

Detailed discussions about the scope of the

ECCC's personal jurisdiction did not commence until

1999. During 1997 and 1998, the target list was spoken

of more generally, with the focus on the surviving senior

Khmer Rouge leadership (and we, the negotiators, had

no idea whether Duch was still alive). There was much

focus on how to ensure the apprehension or surrender

of Pol Pot, Ta Mok, Ke Pauk, Ieng Sary, Khieu Samphan,

Nuon Chea, Ieng Thirith, and other senior Khmer

Rouge leaders rather than nailing down precisely how

many would be prosecuted before the ECCC.

I recall as early as January 1999, following a fresh
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round of talks in Phnom Penh, visiting Beijing and

proposing to China's assistant foreign minister, Wang

Yi, that the tribunal's targets would be about ten of the

senior most Khmer Rouge leaders and that the

Cambodia government could suggest names of such

leaders to the tribunal for investigation. The estimate

of ten did not include by that date either Pol Pot, who

died in 1998, or Son Sen, who died in 1997. But Ke

Pauk (who died in 2002) and Ta Mok (who died in

2006) were still alive at that time and were definitely

in our sights. So a fair estimate of how the personal

jurisdiction was evolving in early 1999 would have

identified Ke Pauk, Ta Mok, Khieu Samphan, Ieng Sary,

Noun Chea, and Ieng Thirith, and shortly would

include the notorious Kaing Guek Eav (alias "Duch")

once he was discovered alive and fell into Cambodian

custody in mid 1999. That number of seven likeliest

suspects still afforded some room for expansion of the

suspect list if one works with an estimated number of

ten defendants before the ECCC. This would be the

most conservative understanding of personal jurisdiction,

which I used to try to persuade the Chinese Government

to support the prospect of an international criminal

tribunal for Cambodia.

Two months later, the U.N. Group of Experts for

Cambodia delivered their long-awaited report to the

U.N. General Assembly and Security Council (U.N. Doc.

A/53/850, S/1999/231 (March 16, 1999)). The Group

of Experts recommended that, "the independent

prosecutor appointed by the United Nations limit his

or her investigations to those persons most responsible

for the most serious violations of international human

rights law..." There clearly was no effort on the part of

the experts either to specify who should be on the

suspect list or the maximum number of suspects who

should be investigated and prosecuted. The Group of

Experts report influenced the negotiations (triggering

opposing views by the Cambodian Government and

supportive responses by U.N. and U.S. negotiators)

and focused all parties on how to nail down critical

issues, including the character of the tribunal itself and

its personal jurisdiction. Within a few months, however,

the Group of Experts' recommendation for a Security

Council Chapter VII international criminal tribunal,

similar to the International Criminal Tribunals for the

former Yugoslavia and Rwanda, was abandoned in

the face of stiff Cambodian resistance.

On July 30, 1999, the U.N. Secretariat briefed

the Security Council on the U.N. officials' proposal for

a mixed tribunal for Cambodia to be established under

Cambodian law, but with international assistance.

One of the proposal's main pillars was to establish the

tribunal's "personal jurisdiction reaching the major

political and military leaders of the Khmer Rouge and

those most responsible for the most serious violations

of human rights." There also would be an effort, to the

extent possible, to jointly prosecute the top leaders in

Nuremberg-style trials.

Cambodian Prime Minister Hun Sen rejected

the U.N. plan shortly thereafter and criticized both the

U.N. call (long registered) for the arrest of 20 to 30

suspects and the notion of Nuremberg-style joint trials

(which should more easily facilitate prosecution of the

number of suspects being proposed by U.N. lawyers).

With both Ta Mok and Duch in Cambodian custody by

then, U.N. negotiators visited Phnom Penh in late August

1999 and one of them, Ralph Zacklin, left with the

impression that Cambodian authorities only wanted

to prosecute those two suspects. That impression

would be overtaken with a more willing attitude by

Cambodian authorities as the negotiations progressed

through the rest of 1999 and all of 2000.

My own involvement in the negotiating process,

both to represent U.S. interests and to serve as a de

facto mediator between the Cambodian and U.N.

negotiators, intensified. In late October 1999, I stressed

to the Cambodians that the U.N. proposal for 20 to 30

suspects was a firm position that had to be reckoned

with. I also emphasized that the prosecutor must retain

the discretion of whom to indict, as this would be critical

to his or her independence and integrity. We agreed

that Ieng Sary was a viable candidate for prosecution

although he presented some novel issues to be ironed

out in the tribunal law. By January 2000, Ieng Sary's
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prospect as a future defendant before the ECCC was

assured and would be further confirmed in the

months thereafter.

The drafting of what ultimately became the ECCC

Law shifted into high gear in late 1999 and early 2000.

In late 1999 I prepared a draft of the ECCC Law for

consideration by Cambodian authorities. In that draft I

described the personal jurisdiction of the ECCC as "the

senior leaders of Democratic Kampuchea and all persons

responsible for the most serious violations of Cambodian

law [etc]…" (Emphasis added.) This draft clearly foresaw

two groups of suspects. But I was too ambitious to

refer to "all persons," which I wrote to give the prosecutor

the widest discretion. The January 14 and 25, 2000,

drafts presented by Cambodia describe the personal

jurisdiction as "senior leaders of Democratic Kampuchea

and those who were responsible for serious violations

of Cambodian criminal law, international law and custom,

and international conventions recognized by Cambodia,

and which were committed during the period from

April 17, 1975 to January 6, 1979. Senior leaders of

Democratic Kampuchea and those who were responsible

for the above acts are hereinafter designated as

'Suspects.'" (The January 25, 2000, draft has a lower

case "suspects.") Note that the term "most responsible"

had not yet been injected in the draft. The standard

was recorded as "responsible," but the notion of "all

persons" of responsibility falling within the tribunal's

jurisdiction was rejected in favor of "those who were

responsible."

It is important to recognize that by this time

(January 2000), Duch already had been in custody for

more than six months and was a constant reference

point for the negotiators as a likely defendant. The

assumption that Duch would appear before the ECCC

held firm throughout subsequent years of negotiations.

Furthermore, at no point did negotiators state to each

other that any suspect must be both a senior leader of

Democratic Kampuchea and an individual most

responsible for the serious violations. That would have

been an illogical position to take. Such a view would

have been open to immediate challenge by negotiators,

as we wanted to make sure that individuals like Duch

who might not be among the senior Khmer Rouge

leaders but were responsible for large scale commission

of atrocity crimes would be eligible for investigation

and prosecution by the ECCC. Both groups–the group

of senior leaders and the group of those most responsible

for the crimes—were to fall within the tribunal's person-

al jurisdiction. I do not recall a single suggestion other-

wise. This is one of those benchmarks in negotiations

that I would remember if someone had proposed an

obvious formula to narrow the list only to senior

Khmer Rouge leaders who themselves wielded great

responsibility during the Pol Pot regime. The only rea-

son to extend the description of personal jurisdiction to

another group of individuals with the usage of "and" in

the clause would be to identify that other group.

Otherwise, we would have drafted the language to read,

"senior leaders of Democratic Kampuchea who also

were responsible for serious violations…"

Nonetheless, we would have been denying, or at least

suggesting the denial of, the major responsibility of the

senior Khmer Rouge leaders if we had used the dis-

junctive "or" and thus de-linked leadership identity

completely from responsibility identity. That would have

been unfair to those senior Khmer Rouge leaders who

may not have exercised significant responsibility for

the atrocity crimes and yet would be subject to the tri-

bunal's jurisdiction solely by virtue of their leadership

positions. We wanted to be very careful about this as

we knew that some members of the modern

Cambodian Government had Khmer Rouge leader-

ship backgrounds (of whatever rank), but we were

only interested in the surviving senior leaders who

demonstrated significant responsibility as well as

other top functionaries, like Duch, who had such

instrumental roles in the atrocities.

The January 25, 2000, draft of the ECCC Law

introduced a definitive two-group division for personal

jurisdiction. The U.N. translation reads, "…the senior

leaders of the Democratic of Kampuchea [sic] and

other persons responsible for the crimes and the most

serious violations of Cambodian criminal law [etc.]…"
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(emphasis added) This wording clearly refers to the

senior leaders and to another group of persons as

falling within the tribunal's jurisdiction.

On March 18, 2000, one of the first drafts of the

UN-RGC Agreement appeared. The only descriptions

of the tribunal's personal jurisdiction appears in the

Agreement's preambular clauses, which refer to

1) "bringing to justice those persons responsible for

the crime of genocide and crimes against humanity

committed during the rule of the Khmer Rouge 1975-

1979," 2) "bringing to justice Khmer Rouge leaders,"

and 3) "to bring to justice persons responsible for the

most serious violations of human rights committed in

Cambodia during the period of Democratic Kampuchea,

1975-1979…"

In a letter from U.N. Secretary-General Kofi Annan

to Prime Minister Hun Sen in late March 2000, Annan

described the personal jurisdiction of the ECCC as

follows: "The personal jurisdiction of the court shall be

limited to senior leaders of Democratic Kampuchea

and those responsible for crimes and serious violations

of Cambodian penal law, international law and custom,

and international conventions recognized by Cambodia

and which were committed during the period from 17

April, 975 to 6 January, 1979." The common sense

interpretation of such language is, again, a two-group

formula of 1) senior leaders and 2) "those responsible."

It would be nonsensical to read such language as

referring only to senior leaders who also were responsible.

Again, if that were the intent, simple language could

have been used to articulate the intent, for example,

"senior leaders of Democratic Kampuchea who were

responsible for…"

Hans Corell, the U.N. Legal Counsel, expressed

concern to Sok An, the Cambodian Senior Minister

and Minister in Charge of the Council of Ministers, in

a letter dated March 24, 2000, that the formula for

personal jurisdiction actually was broader than intended

by the U.N. lawyers. His concern was based not on the

two-group formula but on how large the second group,

"those responsible for crimes [etc.]," should be stated.

He was concerned that the Cambodians were proposing

too many potential suspects but Corell's view also

reflects a reduction of some reasonable character from

the 20 to 30 potential suspects originally envisaged by

the U.N. Secretariat. Corell clearly wanted limits, but

reasonable limits. The relevant paragraphs of his letter

follow:

"Closely connected to the third party mechanism

is the formulation of Article 1 of your draft law. Already

during our discussions I expressed concern that this

provision may be too broad to reflect the concept that

I sense that the Government has in mind for the

whole endeavour. When Mr. Om Yintieng came to see

me off at the airport (I do appreciate this kind gesture)

I raised the matter with him. We agreed that as far as

the 'senior leaders' are concerned, there is no problem.

He then referred to those "most" responsible for the

crimes committed during the period at hand. I reacted

immediately and pointed out to him that this qualification

does not feature in the draft law as presently formulated;

the present text basically encompasses any person
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who committed crimes during the period of Democratic

Kampuchea. Is this really the intention? The Co-

Investigating Judges and the Co-Prosecutors must have

a clear mandate; to act upon a mandate as broad as

the one reflected in your Article 1 would expose them

to criticism as soon as they do not pursue a broad

range of cases that would fall under the provision.

"The spontaneous remark of Mr. Om Yintieng at

the airport leads me to believe that perhaps the

Government's concept of the scope of the legislation

is not correctly reflected in the draft law. If this is the

case, we have a serious problem which must be corrected

before the law is adopted. I see this mainly as an internal

Cambodian matter. However, it also reflects on the

undertakings that the Secretary-General is making in

our Articles of cooperation. In particular, the way in

which the chambers are composed indicates that only

a relatively limited number of cases can be heard. I

therefore reiterate with even more emphasis what I

said during our deliberations, namely that the

Government needs to take a very close look at Article

1 of the draft law. Any changes made to this provision

will, of course, have to be reflected in the exchange of

letters between the Secretary-General and the Prime

Minister, and in Article 4, paragraph 3, and Article 5,

paragraph 3, of the Articles of cooperation."

Thus, in March 2000, the U.N. lawyers actually

were trying to revise the Cambodian Government's

confusing language that called for a large pool of suspects,

which stood in contrast to the now conventional

notion that they were insisting on only several senior

leaders and Duch as suspects. This requested reversal

of the ECCC's mandate should be kept in mind as one

interprets the final ECCC Law and UN-RGC Agreement.

Ironically, the U.N. lawyers wanted to scale back (in

the second group) while the Cambodians were backing

language that would have mandated a broader group

of those "responsible" for the atrocity crimes.

In a note to me dated March 28, 2000, Corell

explained: "The definition in Article 1 [regarding personal

jurisdiction] is probably not reflecting the idea that the

Cambodians have themselves on the scope of the

jurisdiction. The focus on senior leaders is of course correct,

but the reference to 'those who were responsible for

crimes and serious violations' is so broad that in [sic]

encompasses almost anyone who was involved. We

doubt that this is intentional. Some qualifications are

necessary. Maybe language along the lines 'and those

who, because of their special functions or duties, were

most responsible for the crimes and serious violations,

etc.'" I included this language in a proposed revision

of the ECCC Law dated April 2, 2000. And on April 3,

2000, I identified this issue to negotiators as requiring

clarification, namely "[t]o clarify scope of Suspects."

Back on March 28, 2000, there appeared the

"Final Draft in Legislative Commission of the National

Assembly with Comment by CDP and the Cambodian

Human Rights Action Committee," which was the latest

draft of the ECCC Law. There was one important

clarification in that draft that reaffirms the two-group

formula. The personal jurisdiction reads, "…the senior

leaders of Democratic Kampuchea and other persons
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responsible for the most serious violations of Cambodian

criminal laws [etc.]." (Emphasis added)

In late April 2000, Senator John F. Kerry (D-

Massachusetts) visited Phnom Penh to address, in

part, the difficulties in the negotiations. Prior to his trip

there, he consulted with me about the state of the

drafting. In my letter to him of April 26, 2000, I confirmed

that, "The U.N. has moved a long distance by agreeing

to, and indeed now advocating, a narrowing of the

scope of jurisdiction in Article 1 of the draft law.

Previously, the U.N. lawyers spoke of the need for a

broad scope of jurisdiction so as to respond, in particular,

to NGO desires to cast a wide net over suspects." That

"broad scope" had envisaged more than 20 likely suspects.

The July 7, 2000, draft of the ECCC Law included

the U.N.'s proposed language and "Note" in bold

typeface. The relevant extract reads: "ARTICLE 1: The

purpose of this law is to bring to trial senior leaders of

Democratic Kampuchea and those who were most

responsible for the crimes and serious violations of

Cambodian penal law, international humanitarian law

and custom, and international conventions recognized

by Cambodia, that were committed during the period

from April 17, 1975 to January 6, 1979.

Note: The UN delegation has at an early stage

expressed concern that the draft Article 1 presently

before the National Assembly is too broad; it practically

covers everyone who had any part in the criminal

activities of the Khmer Rouge. Such a result is obviously

not intended by the government, and it would be

impossible for the Extraordinary Chambers to deal

with such a magnitude of cases. The UN delegation

has therefore added the word 'most' as an illustration

of how one could limit the scope of personal jurisdiction

in a reasonable way. If other solutions are contemplated

to achieve the same result, the United Nations is of

course prepared to examine them. At the express

request of H.E. Sok An, the UN delegation has examined

such solutions, while emphasizing that the formulation

of this article is a political decision to be taken at the

national level. We must, however, reiterate that the

language of the provision has to be commensurate

with the capacity of the Extraordinary Chambers. With

this proviso, we suggest that an alternative text could

be, for example, 'and the most notorious perpetrators

of the crimes and serious violations etc.' Please note

that when Article 1 is finalized, Article 2 [Competence]

has to be adjusted accordingly."

Thus the U.N. lawyers were proposing, as of July

2000, a two-group formula, with the second group

being "those who were most responsible" and bearing

in mind the capacity of the Extraordinary Chambers.

The U.N.'s proposed language for Article 1 was used in

the draft law reported on by the Phnom Penh Post in

its Issue 9/22, October 27-November 9, 2000.

Prior to Senator Kerry's return visit to Phnom

Penh in November 2000, I wrote a note to him saying

in part, "It is critical that you confirm closure on Article

1 of the draft law's scope of personal jurisdiction and

make sure that the text of Article 1 is precisely what

the UN wants, i.e. that it includes 'those who were

most responsible…' Get Sok An to confirm that with

you."

On January 2, 2001, the Cambodian National

Assembly adopted the ECCC Law with the competence

of the Chambers reading, "…senior leaders of Democratic

Kampuchea and those who were most responsible for

the crimes and serious violations of Cambodian laws

[etc.]." The U.S. State Department issued a statement

that day declaring in part that, "The United States

welcomes the action in the National Assembly of the

Cambodian Government unanimously approving a

draft law to establish 'Extraordinary Chambers' for the

investigation and prosecution of senior Khmer Rouge

leaders and others who were most responsible for the

atrocities of the 1975-79 period in Cambodia."

(emphasis added)

Perhaps it is remarkable that in Senior Minister

Sok An's formal "Presentation and Comments on the

Draft Law" to the National Assembly on December 29,

2000, and January 2, 2001, he does not refer even

once to the personal jurisdiction of the Extraordinary

Chambers. This silence prevails despite his reference

to many other issues that complicated and delayed
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the negotiations. One would have thought that if a

truly minimal number of suspects (such as five) was

that important to the Cambodian Government and

thus compel officials to ensure it were part of the

legislative history of the ECCC Law, Senior Minister

Sok An would have made it a point to emphasize such

a limited scope for the personal jurisdiction during his

formal remarks before the National Assembly. But that

did not occur.

In a letter to Senior Minister Sok An dated

January 9, 2001, U.N. Legal Counsel Hans Corell did

not raise personal jurisdiction as one of the problems

he saw in the law that was adopted by the National

Assembly. That omission would suggest that the

language for personal jurisdiction was finally settled

between the parties.

On January 15, 2001, the Associated Press

reported that, "Hun Sen has said the government is

ready to apprehend anyone the court indicts but has

cautioned against prosecution of the late Pol Pot's

former foreign minister and brother-in-law, Ieng Sary,

saying that could lead to war. However, Cabinet

minister Sok An, who is responsible for the tribunal,

assured the [Cambodian] Senate that Ieng Sary could

also find himself under its scrutiny. 'When the law is

approved everybody must be under the law,' Sok An

said." Years later Prime Minister Hun Sen did not object

to the indictment and now imminent prosecution of

Ieng Sary before the ECCC.

Then, on January 18, 2001, Nayan Chanda

reported in the Far Eastern Economic Review, that,

"The decision on who is to be tried will be made 'by

respecting the spirit of the law,' says [Senior Minister]

Sok An. The bill, he says, does not define what constitutes

a crime serious enough to be prosecuted, and so will

'have to be adjusted to determine who will be the

target.'" One can read these words as signaling an

interpretative debate over the language of the personal

jurisdiction, but the statutory independence of the

Chambers and of its co-prosecutors also must be

factored into any such interpretation.

The next day, on January 19, 2001, Prime Minister

Hun Sen visited Anlong Veng, where Ta Mok was

captured in March 1999 and which became the last

Khmer Rouge base area to surrender to the government.

He spoke there to an estimated 3,000 former Khmer

Rouge men, women, and children and to ambassadors

from resident ASEAN missions, the North Korean

ambassador, the DCM from the British Embassy, and

directors of the International Monetary Fund and other

aid agencies and non-governmental groups. (Some

press reports estimated a lower number of more than

1,000 residents of Anlong Veng in attendance at the

speech.) I received an unclassified report of his visit

from the U.S. Ambassador to Cambodia, Kent Wiedemann.

He wrote in part: "Hun Sen stressed more than once

that the scope of prosecution [of the ECCC] would be

limited to the leaders responsible for the crimes, plus

the most odious practitioners of crimes such as 'Duch,'

head of the infamous Phnom Penh torture center,

Tuol Sleng. Apparently mindful of the need to educate

his audience on the independence and integrity of the

tribunal, Hun Sen also emphasized that the tribunal

would make all decisions on who would be charged

with crimes, and neither he as prime minister, nor any

other member of the executive or legislative branches

of government could interfere with the decisions of

the tribunal."

The Deutsche Presse-Agentur (DPA) reported

on that day as well that during his speech at Anlong

Veng, Prime Minister Hun Sen said, "Please, people

affiliated with the Khmer Rouge don't feel afraid or

run into the forest to support your former leaders…

We will not bring 12 million Cambodians to court, or

even 1,000 or even 100. Just top leaders." The DPA

article continued, "The Prime Minister addressed

concerns that he would meddle in the judiciary process

after making statements last week calling on a court to

allow Ieng Sary, who was granted a royal pardon for

leading a mass Khmer Rouge defection, to remain free

from prosecution. 'I cannot guarantee to anyone that

they will not be prosecuted by the court because this

is the power of the court,' the Prime Minister said. 'I

have no right to protect anyone from prosecution.
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There is no law allowing me to do such a thing.'"

AFP also reported on January 19, 2001, with

respect to Hun Sen's visit to Anlong Veng, that the

Prime Minister confirmed, "The trial of four or 10 people

will bring justice for [Cambodia's] 12 million people.

That is enough." Kyodo news service reported Hun

Sen's remarks to describe the number of those

brought to trial to be "four or five to 10 only."

This brief history of the negotiations and final

drafting of the ECCC Law and UN-RGC Agreement

with respect to the personal jurisdiction of the ECCC

should demonstrate that while the Cambodian

Government originally proposed language that would

have greatly expanded the number of suspects falling

within the Chambers' reach, ultimately more limiting

language was adopted at the insistence of U.N. officials.

However, having been part of the negotiations for

years, I know of no concession by U.N. negotiators to

interpret the personal jurisdiction language so as to

limit the suspect pool to only five specific individuals.

As I wrote in the Phnom Penh Post on January 8,

2009, negotiators "typically spoke of up to 15 or so

individuals ultimately being prosecuted." That number

was a drastic reduction from earlier hopes by U.N. and

non-governmental bodies of 20 or 30 or even more

suspects being put on trial. To suggest now that somehow

the Cambodian authorities interpreted the final personal

jurisdiction language to limit the suspect pool to only

five individuals lacks credibility, particularly in light of

years of negotiations and the much broader grab at

personal jurisdiction that the Cambodians supported

through much of 2000.

Furthermore, as demonstrated in this essay,

there is simply no plausible way to interpret the personal

jurisdiction language of the ECCC Law to narrow the

field of suspects only to senior Khmer Rouge leaders

who also were most responsible for the atrocity

crimes of the Pol Pot regime. Duch's appeal challenging

his designation within the personal jurisdiction of the

ECCC (see coverage of his arguments on appeal at

http://blog.cambodiatribunal.org/2011/03/duch-was

-just-tool.html and http://blog.cambodiatribunal.org/

2011/03/final-words.html) is clearly refuted by the

legislative history of the ECCC Law, by a common sense

grammatical reading of the text, and by clear expressions

of intent by the Cambodian Government and U.N.

negotiators prior to enactment of that law.

It is unfortunate that Cambodian Co-Prosecutor

Chea Leang publicly declared on May 10, 2011, that

the unnamed additional suspects in "Case File 003

were not either senior leaders or those who were

most responsible during the period of Democratic

Kampuchea." How either she or even the Co-

Investigating Judges could possibly arrive at that view,

given what is publicly known now from media sources

about the likely suspects and the crimes allegedly

committed by them, and given any reasonable

interpretation of those "most responsible" within the

ECCC's personal jurisdiction in light of the negotiating

history of the ECCC Law, will be grist for historians for

decades to come. Is this politics or law speaking to us?

My hope is that the Co-Investigating Judges will

undertake the investigative tasks reasonably set forth

by Cayley and stop issuing foolish orders that only

reveal their own insecurity over past performance.

Either the Co-Investigating Judges or, if an appeal can

be successfully lodged before them, the Pre-Trial

Chamber eventually must demonstrate enough integrity

to set the ECCC on its original course of a limited but

reasonable number of suspects falling within one of two

categories: those who constituted the senior leadership

of the Khmer Rouge and those who were most

responsible for the crimes and serious violations set

forth in Article 1 of the ECCC Law. The resources must

be available for that challenge as well. The world is

watching, very closely, and history will be the final judge.

____________________________________

Daviidd  Scheffer  iis  managiing  co-eeddiitor  of  the  Camboddiia

Triibunal  MMoniitor  andd  was  the  U..S..  AAmbassaddor  at
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MMiissiing  Souls:  AA  PPersonal  Hiistory  of  the  War  Criimes

Triibunals  (PPriinceton  Uniiversiity  PPress)  wiill  be  publiishedd

later  thiis  year..
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It may have taken only thirteen days to disman-

tle decades of work to hold accountable those respon-

sible for the crimes of the Khmer Rouge. From April 29

to May 11, 2011, an order from the ECCC and dueling

press releases from ECCC International Co-Prosecutor

Andrew Cayley and National Co-Prosecutor Chea

Lang, punctuated by the tragic death of ECCC Chief of

Public Affairs Reach Sambath, brought into sharp

focus the inherent contradictions of a tribunal process

that had managed to achieve significant successes

despite its flaws. Now, in a cruel twist of fate, the

prospect of making further progress on that difficult

road may have dimmed significantly.

On April 29, 2011 the Co-Investigating Judges

(CIJ)—You Bunleng of Cambodia and Siegfried Blunk

of Germany—shut down their investigation of Cases

003 amid charges that the CIJ had cursorily inter-

viewed witnesses, made perfunctory visits to crime

scenes, conducted a "sham desk study" and caved to

political pressure. On May 10, Mr. Cayley, issued a

press release that appeared to buttress some of those

charges, stating that evidence of additional grave crimes

likely existed and demanding additional investigation

of crime scenes and interviewing of witnesses. The

Cambodian co-prosecutor, Chea Lang, issued a response

within 24 hours (and without advance notice to the

international co-prosecutor) supporting the judges'

conclusion that any further investigation would exceed

the intended scope of the tribunal to only prosecute

"senior leaders" and those "most responsible". The

following day, Reach Sambath suddenly died from a

massive stroke. Some observers commented that

pressures from the court may have contributed to the

death of the highly respected, Columbia University

School of Journalism graduate and former reporter.

The consequences of this sad chain of events

may be all too evident. Indeed, the attitude of the

Cambodian co-prosecutor in combination with the

attitude of the judges bodes ill for the future of the

tribunal. The structure of the tribunal is complex and

the result of political compromises along the way. Inherent

in that compromise is a decision—making process that

is likely to thwart any further proceedings in Cases

003 and 004 or , perhaps, any other cases at all. 

To be sure, there is the right of potential civil

parties—a term of art within the ECCC process—to

apply to become parties to the proceedings. But, they

must do so within 15 days of the date on which the

co-prosecutors were notified of the co-investigating

judges' order, in this case May 18. Even if that date had

not come and gone, the limited time to make application,

the minimal information made public about the facts

of Cases 003 and 004, and the difficulty of disseminating

information in Cambodia in the best of circumstances,

would have made the time frame too short to yield a

significant response. Add to that the fact that the co

investigating judges are given broad discretion to

determine whether civil parties may intervene, and

the result of any such application is likely pre-ordained

by the judges' April 29 order. Moreover, the right of

appeal to the Pre-Trial Chamber is not likely to alter

the result in light of the broad discretion that the

Chamber gives to the judges' orders.

Alarmingly, the events of the past month are well

on their way to yielding the most bizarre result yet. On

May 18 (ironically the same date that the time for victims

to intervene expired), a subsequent order from the co-

investigating judges confirmed speculation in the

Cambodian press that contempt actions might be

brought against the international co-prosecutor based

CCRUEL AND IIRONIC TTWIST OF FFATE AND A SSETBACK FOR THE
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on his continuing requests to investigate Cases 003 and

004. In its May 18 order, the judges concluded that

Co-International Prosecutor Cayley's statements "violated

[the ECCC's] Rule of Confidentiality" and "lacked legal

basis". The judges ordered Cayley "to retract the parts

of the statement" that violated the rules. Can a contempt

order be far behind? Should that come to pass, the

unthinkable would have happened: a tribunal that was

set up to hold accountable those responsible for the

horrific crimes of the Khmer Rouge will have turned

the proceedings against the co-prosecutor seeking to

investigate the crimes. Could there be a more

unimaginable and depressing result? 

The tangled maze of ECCC process is little known

to those not familiar with the history of the tribunal or

its progress to date. Ultimately, however, the world

beyond Cambodia's border s may need to understand

only one fact: the voices of the victims may be forever

silenced and the effort, belated as it may be, to hold

responsible those accountable may be forever foreclosed

by the judges' ruling. The conviction of Duch and

whatever may come to pass in Case 002 being the

sole concrete results of the ECCC effort; important

results to be sure, but results that fall far short of what

might have been. The International Co-Prosecutor, Mr.

Cayley understood this bleak reality in his press release

when he noted that he would "request the deadline

be extended", but also reminded potential civil parties

that under the law "the deadline for Civil Party applications

now falls on Wednesday, 18 May 2011 at 4 p.m."

Only we lawyers can reduce the victims of the

Khmer Rouge crimes to its minimalist clinical definition

which Andrew Cayley recites, as he must, in his press

release: "a natural person or legal entity that has suffered

physical, material or psychological injury as a direct

consequence of at least one of the alleged crimes." How

many victims fall into that category we may never know

given the legal bind that those who suffered at the

hands of the Khmer Rouge now find themselves:

Unaware of deadlines to plead for further investigation

that would likely have uncovered the very victims the

tribunal was established to redress. Only a cynic would

support such an unseemly result or claim it consistent

with the spirit in which the tribunal was established.

The victims of the events of the past several weeks go

far beyond those defined in the ECCC statute and

include all who support the rule of law and believe

that holding those accountable for mass human rights

violations is the surest path to establishing it.

Which brings us to Reach Sambath's sad, untimely

death. It is a cruel metaphor and ironic twist of fate for

what has gone on these past weeks at the Court. By

all accounts, Reach Sambath was a courageous voice

seeking to educate and inform. The week before his

death, however, the Court acted in a way to silence

the voices of the international co-prosecutor and the

victims. At the same time, the most important public

voice on the Court—Reach Sambath—is now silent as

well. How sad for us all.

__________________________________

Jeffrey  S..  Brandd  iis  Dean  andd  PProfessor  of  Law  at  the

Uniiversiity  of  San  Franciisco  School  of  Law  andd  Chaiir  of
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MIISSSSIINNGG BRROOTTHHEERR

My name is Gek Ly, age 47, and now I am living

in Australia. My father is Bun Duk. In 1975 he had a

shoe shop called Nam Yoeung in Kampong Som. 

I would like to search for my brother Bun Trach

aka Chrouk (he would now be 50 years old), who left

home to serve in the revolution in 1970 and other

five cousins: Ing Sina (female), Ing Sipha (female),

Ing Ya (male) and two younger cousins whose names

I do not remember. In Sangkum Reastr Niyum, this

family lived near Vimean Tip Cinema, selling shoes.

If anyone has known or heard anything about

him, please contact me via phone: 012 909 770 or

012 809 880, or Gek Ly, 1 Bracknell Rd, Canley

Heights, NSW 2166, Australia.

Mobile: 0402-194-182, Home: (02) 9711-7637

Email: emmatran90@gmail.com
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Joel Brinkley is cursing Cambodia to these problems,

not showing that Cambodia is a cursed land.

Joel Brinkley's new book, "Cambodia's Curse:

The Modern History of a Troubled Land," is the first

general study about Cambodia since Evan Gottsman's

"Cambodia After the Khmer Rouge" in 2004. But

Gottesman was light-handed in his criticism and more

formal in the style of his writing. In Brinkley's account,

no one character in

Cambodian socio-politics,

foreign or national, is held

up as a positive example,

and even its people are

negatively and sometimes

ruthlessly criticized. However

I am grateful to and respect

Joel Brinkley for his efforts

and passion in writing this

book. The book is lengthy and

organized into seventeen

chapters. Each one follows

roughly a chronological style.

But the chapters do not

have titles explaining each

chapter's focus. Brinkley

tries to cover almost every

aspect of post-genocide,

post-UNTAC Cambodia.

The introductory chapter

starts with former US

ambassador Joseph Mussomeli's prophetic words: "Be

careful because Cambodia is the most dangerous place

you will ever visit. You will fall in love with it and

eventually it will break your heart." I met Joseph

Mussomeli personally. He was a passionate, true lover

of Cambodia and a defender of human rights. During

his ambassadorship the US embassy changed its face

and became friendlier to local Cambodians. I do not

think the phrase was intended as a criticism of Cambodia,

but instead as complement. However, it seems that

Brinkley may have had bad experiences in Cambodia

and left feeling embittered.

Chapter  Summary  and  Comments

In chapter one, the author discusses Cambodia's

ancient history, particularly

from the Angkorean civiliza-

tion onward until Lon Nol's

coup against Prince Sihanouk

in March 1970. Much of the

facts about these periods as

described in the book are

well-known. As throughout

other chapters of the book, I

feel that the author cherry-picks

negatives of the past to make

conclusions about the present.

At times the author includes

quotes about Cambodian

people that suggest barbarity,

such as his mention of the

way Cambodian kings punished

criminals, although in Medieval

times how could one expect a

punishment to be more

humane.

The author also discusses

the barbarity of stealing gall-bladders to expand one's

spiritual potency (although only Lon Nol and his brother

Lon Nil are well known for having believed in such an

extreme practice and having used it in formal settings)

and the Cambodian people's supposed lack of

intelligence, laziness, indolence, ignorance, torpidity,

THE REVIEW ON “CAMBODIA'S CURSE:
THE MODERN HISTORY OF A TROUBLED LAND”
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and historically-rooted corruption. Some of these

claims come from Thai, Vietnamese and French officials,

although Vietnam, Thailand and Cambodia have long

had ethnocentric feuds. Cambodians themselves

have a lot to say about Vietnam. At one point the

author even hints that Cambodians' supposed lack of

ambition and struggle for change is rooted in their

religion, Theravadist Buddhism, which he views as

passive and lacking aggressiveness. 

Chapter two discusses the Khmer Rouge's control

of Cambodia, not from viewpoints inside Cambodia,

but from activities of the international community,

particularly US officials. I thought that a book about

Cambodian history should include more Cambodian

characters. The chapter begins with former ambassador

Kenneth Quinn's discovery of the Khmer Rouge's burning

of villages. He viewed that from a hill across the border

in Vietnam in the early 1970s. Quinn later wrote a

revelatory research report in February 1974 about the

current situation and the future of the Khmer Rouge.

Still, Brinkley believes that Quinn was wrong in that

paper to find that all Khmer communists were anti-

Vietnamese communists, instead of merely the south-

western Khmer Rouge. Quinn was not wrong.

The author also discusses the US's main policy

with Cambodia at the time: the bombing of Cambodia.

The chapter ended partly at the Khmer Rouge's arrival

in Phnom Penh in April 1975. The author then follows

the experiences of another former US ambassador to

Cambodia, Charles Twinning, who arrived in Bangkok

in June 1975 to observe Cambodia when the Khmer

Rouge's repression had already begun in earnest.

Brinkley includes a debate on whether the situation in

Cambodia observed along the border was widespread

mass killing. One of Brinkley's interesting contributions

is his description of 81 Lon Nol officials who tried to

return to Cambodia after the fall of the Khmer Rouge.

They later were executed at Tuol Sleng prison. The

chapter continues with US observations from outside

Cambodia about the Khmer Rouge and their brutality,

and ends with the Vietnamese arrival in 1979.

Chapter three continues with the fall of the

Khmer Rouge and the march of Cambodian people to

the Thai border. It includes more observations of

Cambodia from the Thai border by American officials such

as Stephen Solarz, Cindy Coleman, who were passionate

with Cambodian cause. The author notes correctly that

even as more and more evidence supported the Khmer

Rouge's crimes against humanity, "American officials

seemed capable of hearing only one thing: Vietnam, the

United States' bitter enemy, had conquered Cambodia."

Typical of discussion of the period immediately

after the Khmer Rouge, the chapter discusses UN

debate on representation of Cambodian state at the

General Assembly. As is well known, the conclusion

was that the Khmer Rouge continued to represent

Cambodia. Brinkley correctly says that the choice then

was between a genocidal former government and an

ally of the Soviet Union. I like it when Brinkley mentioned

the impression of Robert Rosenstock, a US lawyer,

after meeting Ieng Sary: "I realized enough at the time

to feel there was something disgusting about shaking

Ieng Sary's hand." 

The chapter also briefly discusses the People's

Republic of Kampuchea, starting with Samdech Heng

Samrin's appointment by Vietnam, the arrival of Samdech

Hun Sen in 1985 as prime minister and the withdrawal

of Vietnamese army in 1989. The author makes an

attempt to cover all parties in the Cambodian conflict

by talking about Pol Pot through the lens of his former

secretary named Mey Meak and Henry Kamm's reporting.

The chapter discusses the build-up to the Paris Peace

Accord on 23 October 1991. World politics was changing.

China and Vietnam resumed relations. China also

normalized relations with Vietnam and began cutting

aid to the Khmer Rouge. In July1990 the US ended its

support for the Khmer Rouge. The Khmer Rouge was

alone, cutting forest and mining gems to support their

army. The road was open for the arrival of the United

Nations Transitional Authority in Cambodia (UNTAC). I

like this part of the chapter as it covered really well key

players and events during the period.

Chapter four discusses the arrival of UNTAC and

its mission director Yashushi Akashi in May 1992. The
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author highlights Akashi's encounter with a Khmer

Rouge child soldier at a check point near the border.

Brinkley claims that Akashi was angry when he was

sent back by the soldier, who appeared to be alone. I

do not think that the story was that simple or that the

child was alone. But Brinkley takes this anecdote as an

indication of the lawlessness and lack of cooperation

by the Khmer Rouge that made Akashi embittered

about the Khmer Rouge and taught the Khmer Rouge

that UNTAC was a paper tiger.

Through the words of John Bolton, Rafeeuddin

Ahmed, and others, the chapter discusses the UN

debates on funding UNTAC, which cost "$3 billion in all,"

an amount, the author claims, that went to supporting

bloated salaries, extravagant spending, sexual

entertainment, and alcoholic drinks. Money was even

lost to theft. Brinkley added, during UNTAC times, new

freedoms flourished in Cambodia. The media and civil

society began to take shape. The chapter also introduces

new Cambodian political players including Prince

Norodom Ranariddh and Son Sann. Son Sann was not

new but he more clearly emerged during that time. 

The chapter continues with the election on 23

May 1993 that continued for five days, in which 90%

of eligible voters turned up. The Cambodian People’s

Party (CPP) won 51 seats, FUNCINPEC won 58 seats.

The chapter ends with a discussion of power arrangements

between the CPP and FUNCINPEC. This is a good

chapter with weighted description of events. 

Chapter five is the beginning of book's critique

of Cambodian local politics, its donor politics and

political infighting. It introduces a new player: opposition

leader Sam Rainsy. According to Brinkley, Rainsy was

courageous and benevolent when he left his post as

minister of finance and set up a new party to make the

elimination of corruption his personal pursuit.

The chapter introduces the fighting between the

CPP and FUNCINPEC in July 1997 by recalling a warning

by former ambassador Charles Twinning that such

fighting would happen. The chapter also begins the

author's argument that donor community in Cambodia

has no power to force Cambodia's ruling government

to change. It quotes numbers indicating that foreign

aid averaged about $500 million a year in the 1990s

and peaked to around $1 billion in late 2000s together

with descriptions of continuous and even increasing

social problems, the biggest of which is corruption.

Chapter six's main focus is the fighting in July

1997 between the CPP and FUNCINPEC, although as

throughout the rest of the book it is not easy to determine

each chapter's focus. Although the title says this is a

book about Cambodian history, it is dominated by foreign

characters and more frequently about US foreign policy

toward Cambodia. This chapter starts with the departure

of US Ambassador Charles Twinning and the arrival of

Kenneth Quinn, two people who were passionate about

Cambodia. Both men had predicted that the two ruling

parties would clash. 

Brinkley discusses the grenade attacked on 30

March 1997 on a political demonstration by the Sam

Rainsy Party, which "killed 16 people and wounded

150 others." The description of the attacked centers

on a US official named Ron Abney who was the country

director of the International Republican Institute. Ron

Abney was injured in the attacked, which enabled the

FBI to investigate the incident. However, the FBI did

not publish their investigation report. The author also

does not offer any conclusions about the persons

behind the attack. 

The author paints Sam Rainsy as a good liar and

as a man who liked to travel overseas, to countries such

as in Australia, France and the United States, lobbying

world leaders to support his cause, but not a persevering

and committed man of the people. The author writes

that Rainsy was not dedicated enough to his party.

Groups of Khmer Rouge soldiers began to defect

and in August 1996 Ieng Sary defected. Both sides

amassed troops and weapons. The author concludes

that FUNCINPEC started the fighting in July 1997 and

it was not a coup by the CPP. The chapter also mentions

the US response to the fighting. This is a good chapter

but I wish it had been organized in a less complicated

manner.

Chapter seven discusses the mental health
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problems of Cambodians resulting from the Khmer

Rouge era and subsequent protracted conflicts. The

author quotes an article of Seth Mydans of the New

York Times to support his conclusion that cases of

PTSD and other mental health problems are prevalent

among Cambodians. To support his claim further, the

author mentions a story about a detonation of UXOs

by CMAC in late 1990s and the people's panic afterward

as a sign of social mental problems. Throughout the

book the author does not have a clear distinction

between people's normal behavior and symptoms of

PTSDS. The reaction simply could just be a lack of

information in a nation riddled with war and the

sounds of guns. If the people did not react the author

might also claim that mental health caused them to

be slow-moving, unresponsive to danger.

I believe that a discussion of mental health issues

should be the task of psychiatrists who base their claims

on rigorous studies, not just quotes and feelings from

non-psychiatrists.

Brinkley indicates that spirituality in Cambodia

is a contributing factor to exacerbate the condition of

PTSD. I think that is blatantly inaccurate. Sleep paralysis

is a condition that might not be a symptom of PTSD.

Cambodians have a common name for it called "Kmaoch

Sangkat" (ghost pushing down); it is nothing new.

Everybody knows about this since before the Khmer

Rouge. It is when you sleep for too long and unable to

get up even when you want to. 

Cambodians have a lot of beliefs and they believe

in spirits. Sometimes they dream of ghosts. And ghosts

in Cambodia are described as shadowy big dark men,

horny man-like creatures. These kinds of characters

existed before the Khmer Rouge. This is part of Cambodian

tradition. It is true that PTSD occurred after the killings

and protracted conflicts, but the Khmers show their

symptoms it in other ways and forms.

Brinkley goes on to discuss the political settlements

after the fighting in July 1997, the preparation for a

second democratic election in 1998, and the election

itself. The chapter ends with the arrival of former

ambassador Kent Wiedemann in August 1999.

In chapter eight, Brinkley turns to forest

management. It is a pleasure that the author started

the chapter discussing the fact that Cambodian people

are tree lovers, as very few good qualities are mentioned

in the book. The author starts with destruction of forest

by the Khmer Rouge in late and early 1990s, and by

others afterward.   The World Bank came to the rescue

in early 2000s, monitoring logging activities and halting

forest concessions, although as stated by the author,

by then most of the forest was gone and new cash-rich

sectors emerged. The chapter also discusses human

trafficking for sex workers and babies for adoption in

other countries. It includes the communal election in

February 2002, in which the CPP won 1,600 communes.

Here Brinkley begins his discussion about international

community's pressure for the Cambodian government

to pass an anticorruption law. This is a good chapter

with adequate information on Cambodian problems

and a fair coverage of the situation.

Chapter nine starts with land evictions,

deforestation, and natural resource management. The

book discusses a forest concession in Pursat province,

operated by Pheapimex Company of Oknha Lao Meng

Khin. The author describes what Oknha meant, its origins

and how one can obtain title today by donating $100,000

for public works projects. The author also discusses

Prime Minister Hun Sen's strategy to build schools and

roads in rural villages using contributions from the

Oknya. It also discussed sand dredging at sea, conflict

of interest among Cambodian senators who own private

companies and the national election in 2003, after which

the CPP became more popular. The author discusses

the political strategies of opposition parties, and how

in the end Prince Norodom Ranariddh struck a deal

with the CPP. 

Chapter ten starts with discussion of rice donated

by the government and ends with rice production and

shortages. It also describes the government program

to install provincial offices with modern conferencing

equipment. The author spoke with officials in Battambang,

Pursat. Pailin, Kampong Thom and Siem Reap to get

their opinion on food aid, rural people's livelihood and
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their visions for their respective provinces in the wake

of government decentralization in 2009. The author

suggests that eyeglasses worn by these officials are an

indication of their wealth. I am not sure if this is now

true. Young students in Phnom Penh and provincial

towns who have eyesight problems can have a pair of

eyeglasses. This is an example of misinterpretation of

tools. The author also discusses the garment sector,

the jobs it created, and its oversight by the government.

He interviews In Channy, CEO of Acleda Bank, on his

views about economy and business development.       

Chapter eleven discusses the educational system

and problems associated with it. The author quotes

allegations of bribery in schools, low teacher salaries,

lack of classrooms, and lack of education for many

young Cambodians. Brinkley talks about education in

pagodas as a substitute for formal education in the

early part of the twentieth century. One of the quotes

I do not like in this chapter is another attack on tradition

that I consider a misinterpretation. The author writes:

"From their earliest years Cambodian children learned

that ambition and personal aspiration should not,

could not, be a part of their character. Be satisfied with

the life you have, the monks told them, no matter how

poor or menial." Like much moral advice, if one interprets

it wrongly it will be wrong. Cambodian monks put

particular focus on greed and over-ambition, which

have plagued Cambodian society. They were suggesting

a solution for a peaceful Cambodia. They also asked

lay people to work hard, to study hard and to pray

hard so as to achieve things that they rightly deserve,

not to steal or rob from others out of frustration. Even

if one seeks a political path, it should be sought

through non-violent actions. This are what the monks

teach, if only Brinkley listened longer.

Chapter twelve dedicates itself to the judicial

system, which everyone knows is dysfunctional. What

I do not like about this chapter is the author's

generalizations about the Cambodian people, such as

saying "Cambodians are a conflicted people, generally

passive, quiet, non-threatening, but also capable of

extraordinary violence and brutality"; "compromise is

next to impossible in Cambodian culture"; "there is no

cultural tradition for reconciling contrary opinions, even

the acceptance of the existence of contrary opinions";

and "in most cases an act of violence is preferable to the

loss of face." These are remarkably incorrect. Cambodia

has social problems like any other country. Cambodians

are smart enough to see that conflict resolution takes

many forms. Community leaders, religious leaders and

the educated are entrusted with these tasks. Degrees

of compromise vary from persons to persons.

Chapter thirteen focuses on healthcare. It includes

stories about doctors seeking bribes, selling medical

supplies, and the general lack of medical equipment.

The author also points to a mentality of Cambodian

people that hurts aid workers in the health sector. For

this the author goes back to the remark by former

Ambassador Joseph Mussomeli about Cambodians

breaking good-willed people's heart in the end. I think

people who have positive things to say about Cambodia

should also have been included.

Chapter fourteen discussed the current Cambodian

problem of land eviction. Brinkley mentions the cases

of Boeng Kak's lake, Group 78, Dey Krahom, Andong,

Sambok Chap communities and others. He surveys

the livelihood of evicted people and mentions the

government-hated Global Witness report on "Cambodia's

Family Tree," which should more rightly have been

included in the chapter on forest management. Included

in the chapter is the World Bank effort to help people

obtain their land titles. 

Chapter fifteen goes back to the anti-corruption

law and donors' relations with the Cambodian government.

The author starts with the words of former ambassador

Mussomeli in a donor meeting in March 2008. Passing

the anti-corruption law, according to the book, was a

central concern of donors and was seen as a magic bullet

for positive change in Cambodia. It would eliminate

"lawlessness, human rights abuses, grinding poverty,

corruption, bloated security forces, and an economy

thriving on prostitution, narcotics trafficking, land

grabbing and illegal logging." I like how the author

was able to list many issues in Cambodia, although
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some of them are only skimmed through via a few

words of actors involved.

In the same chapter, the author made an effort

to show that although the government was not

responsive to donor demands, the donors provided the

government increasingly larger funds over the years.

However information that he uses to juxtapose government

actions and the amount of aid funds is sparse. 

He also attempts to explain why donors want to

continue working in Cambodia even though the

government does not change. Brinkley includes

factors such as a nice and comfortable life; abundant

restaurants, bars and cafes; better than average two

English newspapers (the Cambodia Daily and the Phnom

Penh Post); bloated salaries; servants; and comfortable

homes. The author also notes that no income taxes are

required in Cambodia. I think this situation is changing.

Except for some international organizations that have

specific MOUs with the government, increasingly more

non-governmental organizations are required to pay

income tax. The coverage of issues in this chapter is

haphazard. 

In chapter sixteen, the author examines the

Khmer Rouge tribunal, how it was set up and how it

was operated, the associated mental stress caused to

victims by speaking about the past, and civil society's

outreach activities. The chapter also looks at the politics

of corruption at the ECCC and how Sean Visoth was

released surrounding corruption allegation.

I think the author over-estimates the amount of

stress that might be associated with exposing local

people to information about the Khmer Rouge. Unlike

the Cambodian diasporas, local Cambodians have

developed many ways of looking at the Khmer Rouge.

They have discussed the past for the last thirty years to

their children, relatives and on the annual May 20 Day

of Hate and the January 7 celebration. They have been

dealing with the past in the pagodas and in their

communities. One of the purposes of having the ECCC

in Cambodia is to get the population involved in the

court process. How would one weigh this against the

author's worry about recurrent mental health problems?

How about the benefits of speaking out, rather than

remaining silent? In some communities, people have

moved on with forgiveness and reconciliation through

local and traditional means of dealing with stressful

problems. The Transcultural Psychosocial Organization

(TPO-Cambodia) has been involved extensively, but it

has been also criticized for not incorporating local

healing methods effectively. 

In the final chapters, the author makes moral

judgments. The author begins by going back to the

lack of education in Cambodia, quoting colonial

French remarks about Cambodians' obedience and

indolence. The author also hints that Cambodians are

stupid. As we moved on in this chapter, it feels like the

author is presenting a crude, ethnocentric, orientalist

nineteenth century European view of the barbarian

East. He quotes an encounter of Michael Vickery in

1962 with "wild looking boys carrying lizards strung

on sticks like freshly caught fish" whose parents were

hostile and lacked the intelligent to sell their produce

and handicraft products for a large sum of money. 

The author also says that Cambodians admit that

they do not have a national identity. This is erroneous.

Cambodia is not Afghanistan, which has more than 30

ethnic groups. Cambodians know exactly who they

are because, the majority has the same religion except

for the Cham Muslims, the majority refers to Angkorean

civilization as a touchstone for their identity and a

majority speaks the same language. Even for Cham

Muslims, Khmer is their identity. Furthermore, Cambodia

has very few instances of religious or ethnic conflict.

Except during the Lon Nol times, when ethnic Vietnamese

were massacred, sectarian killings have not happened

on any observable scale. Even in the Khmer Rouge

mass killing, political reasons were the driving forces.

Yet to the author, Cambodians have worse internal

conflict than the Bulgarians, Indians, Malays, Bolivians,

Poles, Burmese and Iranians. In Cambodia, the last

Khmer text I've seen comparing peoples against each

other like this was written by the Khmer Rouge.

Final  Comments

Like: Brinkley has written this book with passion
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and some sense of humor. It is entertaining to read. At

times readers can feel his anger in the issues. Intended

as a history book, the time span covered is vast and a

wide number of topics are addressed. Brinkley does

not hesitate to criticize anyone involved when he feels

is necessary to do so.

I like this book for its critical study of Cambodian

history, society and politics. In some chapters the

author's investigation of corrupt activities within the

Cambodian government is a revelation. His studies of

US foreign policy on Cambodia are also useful. His

coverage of issue areas and events in this book is

comprehensive, spanning history, the education system,

health care, land evictions, forest management, the

donor community, the judicial system, Khmer Rouge

justice, mental health, government reforms, society

and culture. Although many of these topics were only

skimmed in the book, some chapters provide very

detailed information of events and background about

the actors involved. 

Diisliikke: Although the chapters are presented with

a specific focus, often the author changes time periods

and switches topics abruptly within the same chapter.

There are many quotations; many made out of context.

The book is riddled with flaws whether in its

facts, analysis or some of the conclusions. 

Because the author made extensive efforts to

critique everybody involved, and probably the book

was written hastily, with very little consultation of original

documents, the critiques and supporting arguments

are not strong. They are sometimes wrong. The author's

views on Cambodian society and culture are almost

always wrong. His hints on Cambodians' alleged indolence,

passivity and stupidity makes the book ethnocentric

and orientalist in nature, even racist.

Social and political problems in Cambodia are

typical of a post-conflict society. As the author says in

the final pages, things are changing and things have

changed in the past ten years or so since Cambodia

entered a period of peace. As such, social and political

problems should be viewed as temporary, not the

result of innate traits of the Cambodian people, whom

the author suggests have a tendency to corruption.

Many researchers have suggested that geopolitics,

especially the Vietnam War, played a strong contributing

role in Cambodia's fall into genocide and sustained

post-genocide conflict. In a way, Joel Brinkley is cursing

Cambodia to these problems, not showing that

Cambodia is a cursed land.

It seems that every actor in Cambodian

development politics receives blame in this book,

from the ordinary Cambodians who are lazy, timid,

stupid and savage; to a negligent, corrupt government

lead by a networks of partisans; to a donor community

that seems a bit self-caring and yet unable to force

change in Cambodia. Nobody is good. Nobody deserves

credit for what they do or endure. So what is the author's

solution? Can he move beyond critiques and take

action? But before he can do that he should spend

more time in Cambodia, engage more with local people,

studying their culture and tradition, learning the

mentality of government officials, looking into more

facts and meeting more civil society members.

Although the book is about Cambodian history,

much of the early chapters discuss more about US

foreign policy and involvement in Cambodian politics,

especially since the 1990s. How can Brinkley call it a

history book while he also says that UNTAC was too

early to be recorded in a history book? The book

should be best called a journal of Joel Brinkley. At

times it feels like a collection of news articles. A good

example of this on page 208 where Brinkley writes: "A

teacher from Phnom Penh's Anuvath primary school,

who declined to be named, said Monday that..." He

forgot to omit Monday from his previous article.

Recommenddatiion: I wish that this book has been

written more carefully. The facts, figures on cultural

issues should be checked, refreshed and reframed. I

appreciate the critiques the book provides, but without

clear information and analysis nobody will listen to

the critiques and the book will become useless.

_________________________________

Kokk-TThay  Eng  iis  DC-CCam  Deputy  Diirector..
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I.  Background  to  the  Judgment  and  Appeal

On July 26, 2010, the Extraordinary Chambers

in the Courts of Cambodia (ECCC) Trial Chamber

pronounced its first judgment in the case against

Kaing Guek Eav alias “Duch.” Duch was the Deputy,

and then Chairman, of the notorious S-21 security

center in Phnom Penh, where more than 12,000 pris-

oners, many of them Khmer Rouge cadre caught up in

political purges by the Communist Party of Kampuchea

(CPK) leadership, were tortured and executed from

1975-1979. The Trial Chamber found Duch guilty, via

direct and superior responsibility, of crimes against

humanity and war crimes (grave breaches of the

Geneva Conventions of 1949) and sentenced him to

35 years imprisonment, minus five years for the

human rights violation he suffered when detained

illegally by the Cambodian Military Court for over eight

years prior to his transfer to the ECCC. After subtracting

the 11 years Duch had already spent in detention, he

was sentenced to serve less than 19 more years in prison.

The Trial Chamber considered both aggravating

and mitigating factors in determining what sentence

to impose. As aggravating factors, the Court highlighted

the shocking and heinous character of the crimes and

the way they were carried out, the defenselessness of

the victims, Duch’s abuse of power, and his superior

responsibility for the crimes of his subordinates. As

mitigating factors, the Court considered Duch’s general

cooperation with the Court, admission of responsibility,

expressions of remorse, and potential for rehabilitation,

as well as the coercive environment of Democratic

Kampuchea.

For the first time at a mass crimes court, victims

who suffered harm as a direct consequence of the

alleged crimes were afforded the opportunity to

participate as Civil Parties seeking “collective and moral”

reparations. Of the 90 victims who participated as Civil

Parties until judgment, 24 had this status revoked

when the Trial Chamber found that they had not

sufficiently proved that they or their family members

were victims of security centers under Duch’s control,

or that they had “any special bonds of affection or

dependency” with direct S-21 victims.

On March 28-30, the Supreme Court Chamber

(SCC) of the ECCC heard appeals from all three parties.

The Defense argued that because Duch is neither a

“senior leader” of the Khmer Rouge nor a person “most

responsible” for the crimes of the Democratic

Kampuchea era, he does not fall within the personal

jurisdiction of the ECCC and must be released. The

Co-Prosecutors appealed from the Chamber’s legal
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findings regarding cumulative convictions, asked that

the crime of humanity of enslavement be found to

include a broader category of victims, and argued that

less weight should be placed on mitigating factors in

determining sentencing. Three of four Civil Party legal

teams appealed the portions of the judgment rejecting

Civil Party applicants as well as most of the Civil Party

teams’ claims for reparations.

The Defense asked for acquittal and immediate

release, and for Duch’s time spent in detention since

1999 to be considered a form of witness protection.

The Prosecution asked for a life sentence for Duch, to

be reduced to 45 years after taking into account the

human rights violation he suffered by being held in

unlawful detention by the Cambodian Military Court

before his transfer to the ECCC. The SCC has the

power to acquit Duch, or to shorten or lengthen his

sentence. Its judgment is expected in late June 2011.

II.  Issues  on  Appeal

1.  Defense  Arguments

a.  Background

Throughout trial, Duch’s co-lawyers pursued a

strategy of accepting most factual allegations, pleading

guilty to most charges, expressing remorse, and cooperating

with the Prosecution in the hope of receiving a

reduced sentence. During the proceedings, Duch said

that he would accept any sentence given by the Court

and would not appeal the judgment.

This approach was upended during closing

arguments when Duch’s national counsel, Kar Savuth,

radically shifted tactics, challenging the Court’s

jurisdiction over Duch and arguing that he should be

found not guilty. Shortly before the judgment was

pronounced, Duch fired international co-counsel

Francois Roux, the architect of his trial strategy, and

replaced him with a second national lawyer, Kong

Ritheary. The new co-counsel team appealed the Trial

Chamber verdict on the basis of a lack of personal

jurisdiction.

b.  Personal  Jurisdiction

i.  Arguments

The ECCC has jurisdiction over “senior leaders

of Democratic Kampuchea and those who were most

responsible” for crimes and serious violations of

international and domestic Cambodian law during the

temporal jurisdiction of the Court (1975-1979). On

appeal, the Defense alleged that Duch does not fall

into this category of persons because he was not high

up in Democratic Kampuchea’s administrative structure,

but was merely one of nearly 200 security center

chiefs, with no authority to advise the CPK on matters

of national security or to decide who would be arrested

and executed. Instead, they argued Duch was at the

middle level of the CPK hierarchy and was an unwilling

participant acting under duress. They also argued that

if the other security center chiefs are not prosecuted,

he should not be either. As a consequence, they asked

that he be acquitted. Duch explicitly supported the

arguments of his Defense Counsel denying the Court’s

jurisdiction both at the beginning and end of the

appeals hearing.

The Prosecution countered by noting that within

the framework of S-21 Duch was the most responsible

with over 2300 forces under his control, and that he

held a position similar to a regimental commander

but with the ability to exercise power throughout the

country. Moreover, S-21 was the most important

apparatus in the CPK’s policy to smash political enemies

and the only security center tasked with arresting senior

Khmer Rouge cadre and receiving foreign prisoners

including Vietnamese and Westerners. They also referred

to Trial Chamber findings that Duch in fact did have

some power to decide whom to arrest and execute,6

played an active role in the expanding purges in the

later years of the regime, and carried out his tasks with

efficiency and zeal.

The Judges asked whether Duch was arguing

that the personal jurisdiction standard was disjunctive,

meaning that the law refers to two different categories

of persons (“senior leaders” and “those most responsible”),

or conjunctive and intended to describe only one category

of persons (the most responsible senior leaders). The

Defense appeared to adopt the view that the standard

was conjunctive and that all those who were most

DOCUMENTATION CENTER OF CAMBODIA (DC-CAM) 39

SEARCHING FOR THE TRUTH PUBLIC DEBATE



responsible were by definition senior leaders. In response,

the Prosecutors highlighted drafting history of the

ECCC Agreement and Law, including statements by

both the UN Commission of Experts whose report

formed the basis for setting up the tribunal and

Deputy Prime Minister Sok An, which describe Article

2 of the Law as including two categories of people.

Regarding the Defense’s selective prosecution

or “scapegoat” argument, the Prosecution emphasized

that while all persons must be treated equally before

the law, this does not mean that no one can be

prosecuted if all others who commit the same crimes

are not prosecuted.9 Moreover, they emphasized the

special nature of S-21 as a central CPK organ that

made it distinct and more important than the other

detention centers, even if more people died at other

prisons.

At times during their jurisdiction arguments, the

Defense seemed to be arguing that under domestic

Cambodian law only those who order crimes can be

held responsible. In particular, they pointed to Article

28 of the Cambodian Criminal Code of 2009, which

defines “instigators” as those who encourage a crime

by means of an instruction or order. However, this

Code was not in effect during the temporal jurisdiction

of the ECCC10; moreover, it includes provisions on

additional forms of liability, including perpetrators, co-

perpetrators, and accomplices. The Prosecution pointed

out that ECCC Law Article 29 states that the fact that a

suspect acted pursuant to superior orders does not

relieve his or her criminal responsibility. Likewise, the

Criminal Code of 1956 provides that subordinates

who act pursuant to orders they know are illegal shall

not be relieved of responsibility.

ii.  Admissibility

The Prosecution argued that the Defense’s

personal jurisdiction argument is untimely because it

was not raised at the initial hearing as required by

ECCC Internal Rule 89(1). This view was adopted by

the Trial Chamber in its judgment. The Prosecution

pointed out that when asked for clarification by the

Trial Chamber during opening statements, the national

Co-Lawyer stated, “I am not intending to challenge

[the Court’s jurisdiction] because I am quite aware

already and I could have raised it in the initial hearing

already if I wished to do so.”

The Defense argued that it raised the jurisdictional

argument “during the proceedings,” though it failed to

specify exactly when. It also argued that Rule 89 could

not trump Rule 87, which allows the admissibility of all

exculpatory evidence at trial. The Prosecution countered

that the Trial Chamber did not fail to consider all

relevant evidence.

iii.  Justicability

At the appeal hearing, the Supreme Court Chamber

requested that the parties focus their arguments on

“whether the language ‘senior leaders of Democratic

Kampuchea and those who were most responsible’ in

the ECCC Agreement and the ECCC Law constitutes a

jurisdictional requirement that is subject to judicial

review, or is a guide to the discretion of the Co-Prosecutors
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and Co-Investigating Judges that is not subject to judicial

review.” The Prosecution affirmed its position that the

decision was a matter of prosecutorial discretion, but

did not cite any authorities.

At the Special Court for Sierra Leone (SCSL), an

accused argued that the Trial Chamber erred in law and

in fact by finding that the words “the Special Court …

shall… have the power to prosecute persons who

bear the greatest responsibility…” in Article 1(1) of the

Court’s statute was not a jurisdictional requirement

and by convicting him without first establishing that it

had jurisdiction over him.13 After reviewing the statutory

independence and functions of the Prosecution, the

SCSL Appeals Chamber upheld the Trial Chamber’s

finding that the “greatest responsibility” requirement

was a guideline for the exercise of prosecutorial discretion

and not a threshold jurisdictional requirement. In its

view,

[I]t is inconceivable that after a long and

expensive trial the Trial Chamber could

conclude that although the commission

of serious crimes has been established

beyond reasonable doubt against the

accused, the indictment ought to be

struck out on the ground that it has not

been proved that the accused was not

one of those who bore the greatest

responsibility.... [The convicted person’s]

interpretation of Article 1 of the Statute is

a desperate attempt to avoid responsibility

for crimes for which he had been found

guilty.”

iv.  “Principle  of  Legality”

The ECCC Supreme Court Chamber asked the

Defense to explain the references to “nullum crimen

sine lege,” or “no crime without law,” in their appeal

briefs. Pursuant to this principle of legality, courts may

only hold individuals responsible for acts that were

criminal at the time of their commission. The Duch

team made numerous references to the principle in

thei filings, but their arguments were not coherent,

nor did they clarify them during the appeals hearing.

Indeed, it is not obvious that they were making nullum

crimen sine lege arguments at all. Sometimes they

seemed to be arguing more generally that the Trial

Chamber had abused or exceeded its authority as

provided for in Articles 1 and 2 of the ECCC Law.

For example, the Defense argued that various

provisions of Cambodian domestic law prevented

Duch’s prosecution and had not been properly considered.

These include the Law on the Outlawing of the

Democratic Kampuchea Group of July 1994, which

exempted from prosecution Khmer Rouge cadre who

joined the Royal Government of Cambodia within six

months of the law’s enactment, and the Paris Peace

Accords of 1991, which they argued had “already

pardoned” all Khmer Rouge and “found them not

liable for any crimes.” Moreover, they argued that the

Co-Investigative Judges had found on a “50/50” basis

that Duch fell within the jurisdiction of the Court

because they stated that “he may be considered in the
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category of those most responsible...,” and that this

language showed a violation of the requirement to

resolve cases of doubt in favor of the accused. They

also argued that, as a domestic court applying civil

law, the ECCC may appropriately refer to international

instruments only when the ECCC Law does not address

an issue, and then only when such instruments are “in

parallel with the national system.” Moreover, they

emphasized that it was inappropriate for the Trial

Chamber to “interpret the law” by applying customary

law derived from the International Criminal Tribunals

for the Former Yugoslavia (ICTY) and Rwanda (ICTR)

or to adopt any features of common law systems.

Because the Trial Chamber referred to international

case law instead of first considering Cambodian

sources, and in particular the Cambodian Penal Code

of 2009, in the view of the Defense they exceeded

their authority under the ECCC Law and the

Cambodian Constitution.

2.  Prosecution

a.  Crimes  Against  Humanity

i.  Cumulative  Charging

In the judgment, the Trial Chamber found Duch

guilty of the crimes against humanity of murder,

extermination, enslavement, imprisonment, other

inhumane acts, and persecution. Moreover, it determined

that Duch committed each of these crimes with the

intent to discriminate against the victims on political

grounds as alleged traitors to the CPK. It therefore

subsumed all of the crimes against humanity under

the heading of the crime of persecution and entered

only one conviction on this basis.

The Prosecution argued on appeal that the Trial

Chamber erred in law by not separately convicting

him for each crime against humanity established, but

instead subsuming them all under the crime against

humanity of persecution. They argued that the Trial

Chamber acted against well-established jurisprudence

of the ICTY as formulated in the Celebici Appeals

Judgment.20 Under this test:

[M]ultiple criminal convictions entered

under different statutory provisions but

based on the same conduct are permissible

only if each statutory provision involved

has a materially distinct element not

contained in the other. An element is

materially distinct from another if it

requires proof of a fact not required by

the other.

The Prosecution noted that there are materially

distinct elements in each of the crimes against humanity

found by the Trial Chamber and requested that the

Supreme Court Chamber convict each charge separately.

In their view, only separate convictions can reflect fully

Duch’s criminality and provide a proper historical

record for national reconciliation.

In answer to a question from the judges as to

how their approach would impact sentencing, the

Prosecution noted that the Supreme Court Chamber

could, like the Trial Chamber, issue a global sentence, or

could provide a term of years to run either concurrently

or consecutively for each conviction. Moreover, they

noted that under international jurisprudence, discriminatory

intent is an aggravating factor that should be taken

into account by the Chamber at sentencing.

The Defense stated that their client had instructed

them not to reply to the Prosecution’s crimes against

humanity arguments, but nevertheless they offered a

brief response. In general, they noted that the

Cambodian Penal Code of 2009 includes crimes

against humanity and thus argued that the Trial

Chamber should not have adopted an interpretation

based on common law?i.e. one that follows the

jurisprudence of the international tribunals. Notably

however, the 2009 Code is not directly applicable to

the ECCC as it was enacted after the temporal jurisdiction

of the Court (1975-79); moreover, it does not provide

any guidance on the question of cumulative charging,

nor has anyone ever been convicted for crimes against

humanity under Article 188 of the Code.

More generally, the Defense argued that

international law did not apply to individuals but only

to states during the temporal jurisdiction of the Court

and that therefore only the heads of the CPK, as
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representatives of the government, could be prosecuted

for crimes against humanity. This argument is flatly

contradicted by well-established post-World War II

law. As stated by the ICTY Trial Chamber and repeated

by the ECCC Trial Chamber, “[S]ince the [Nuremberg]

Charter, the customary status of the prohibition against

crimes against humanity and the attribution of individual

criminal responsibility for their commission have not

been seriously questioned.”

ii.  Rape  Characterized  as  a  Crimes  Against  

Humanity  of  Torture

Although the Trial Chamber found rape to be a

separate crime against humanity under the ECCC Law

and international law, it convicted the one proved

instance of rape at S-21 as the crime against humanity

of torture. The Prosecution argued that the crime

against humanity of rape should have been a separate

and distinct conviction. They argued that this would

not violate nullum crimen sine lege as this principle

does not require that an act is prescribed in exactly the

same terms as long as the criminality of the act is

foreseeable and the law criminalizing the conduct is

accessible to the accused. They then pointed to the long

history of rape being prescribed under customary and

international humanitarian law, and the criminalization

of the crime against humanity of rape as a separate

offence in Control Council 10 law, pursuant to which

the allied forces carried out war crimes prosecutions

after World War II. They noted that the immorality of

the act further supports a finding that its criminality

was foreseeable. Finally, the Prosecutors highlighted

jurisprudence of the ICTY/R, which found the crime

against humanity of rape to be an autonomous crime

at least as of the 1990s.

The Defense did not present any arguments in

response, but instead argued that Duch was not

responsible for the one instance of rape because he

had no authority to arrest his subordinates and could

only report the matter to his superiors. Moreover, they

argued that because the 2009 Cambodian Criminal

Code Article 188 definition of crimes against humanity

requires a “systematic attack,” one instance of rape

cannot be characterized as a crime against humanity.

However, as pointed out by the Prosecutors, it is well

established in international law that only the “attack”

need be widespread and systematic, not the individual

acts. Cambodian law is silent on this question, but as

the new Code was derived from French law, it is likely

consistent with international jurisprudence.

Resolution of this issue is of great importance

for the Court’s second case, as the Pre-Trial Chamber

has accepted the Defense argument that rape did not

exist as a separate crime against humanity in its own

right during the temporal jurisdiction of the Court

(1975-1979), and have amended the indictment

against the four senior Khmer Rouge leaders to

characterize it solely as a crime against humanity of

“other inhumane acts.”

iii.  Crime  Against  Humanity  of  Enslavement

The Prosecution argued that the Trial Chamber erred

in law by not convicting Duch for the enslavement of

all the detainees at S-21, but only “a small number of

detainees assigned to work within the S-21 complex,”

as well as prisoners at the S-24 work camp. The

Prosecution argued that for an enslavement conviction

it is unnecessary to show that there was forced labor,

but only that the accused exercised “any or all of the

powers attaching to the right of ownership over a

person,” as shown by factors such as control of their

movement and physical environment, and stripping

them of free will.

The Defense did not argue against the

Prosecutions’ characterization of the crime, but said

that the Chamber should again refer to Article 188 of

the 2009 Cambodian Penal Code, which criminalizes

the crime against humanity of enslavement. However,

the Code does not define enslavement, nor has anyone

ever been convicted of this crime under the Code.

Without offering any alternative definition of enslavement,

the Defense argued that that none of the prisoners at

the Prey Sar (S-24) work camp were enslaved, as they

could roam freely and were treated equally with

cadre, who were also under strict control. They also

argued that the crime did not exist at S-21, as all
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detainees entered, were interrogated, and then killed.

iv.  Nexus  Between  Crimes  Against  Humanity

and  Armed  Conflict

In the Duch judgment, the Trial Chamber found

that there is no requirement of a nexus between

crimes against humanity and armed conflict during

the jurisdiction of the ECCC. No party argued this point

during the trial proceedings or raised it on appeal;

however, the Supreme Court Chamber invited the parties

“to explore whether, during the temporal jurisdiction

of the ECCC international law required a nexus between

the underlying acts of crimes against humanity and

armed conflict.” The Prosecution did not discuss this

issue. The Defense stated that both international law

and 2009 Cambodian Penal Code Article 188 include

this requirement. They offered no support for their

position regarding international law. Code Article 188,

which is not directly applicable to the ECCC, has never

been applied in domestic Cambodian courts and does

not include this requirement on its face. The Defense

offered no support for why, even if relevant, the article

should be interpreted to include a nexus requirement.

This is an extremely significant issue in the Court’s

second case as the Pre-Trial Chamber has amended

the indictment to require the “existence of a nexus

between the underlying acts [of a crime against

humanity] and [an] armed conflict.” The existence of

this requirement would necessitate connecting each

crime site with the international armed conflict against

Vietnam, which likely cannot be done without stretching

the definition of “nexus” beyond all meaning. For that

reason, if this requirement remains in place, the

accused in the second case could likely not be convicted

of many of the crimes against humanity charges in the

indictment. However, the Trial Chamber is not bound

by the Pre-Trial Chamber’s decision and may uphold its

finding that no such nexus exists. It is not clear whether

the Supreme Court Chamber can rule on this issue at

this time as it was not raised by the parties on appeal.

b.  Sentencing

i.  Mitigating  and  Aggravating  Factors

The Prosecution argued that the Trial Chamber

imposed a manifestly inadequate sentence against

Duch because it placed inadequate weight on the

gravity of his crimes, his individual circumstances, and

aggravating circumstances including his high position

and abuse of power, the cruelty with which he carried

out his responsibilities, the defenselessness of the victims,

and his discriminatory intent against his victims based

on criminal CPK policy.

The Prosecution also argued that the Trial

Chamber placed undue weight on what the judgment

called “significant mitigating factors” by “misinterpreting

its own findings” in relation to the coercive climate

within which Duch worked, his cooperation with the

court, his acceptance of responsibility and remorse, his

contribution to national reconciliation, and his potential

for rehabilitation and reintegration into society. They

noted that the Trial Chamber rejected Duch’s superior

orders and duress arguments, and found that he knew

the orders he received were unlawful, willingly and

actively participated in the crimes, acted with efficiency

and zeal, and continued to be committed to the party

after 1979. Moreover, they highlighted Duch’s denial

of all evidence of his direct involvement in crimes and

the occasions when his testimony was incomplete,

evasive, or misleading. In particular, they argued that

Duch’s surprise request for acquittal during closing

arguments raise serious doubts about his contrition

and remorse.

Finally, the Prosecution argued that the Trial

Chamber failed to consider relevant law showing that

the case belongs to the “worst category” or crimes and

that gravity should be the primary consideration in

sentencing. They argued that even if there are limited

mitigating factors, due to the serious gravity of the

offenses it was error to find that this required a reduction

in his sentence.

The Defense argued that Duch’s sentence should

be reduced because he acknowledged the existence

of S-21 when Ta Mok and other Khmer Rouge leaders

claimed it was a Vietnamese fabrication, he was

threatened by Nuon Chea due to his cooperation, he

confessed to his responsibility for crimes at S-21, he
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acted under orders, he did not act by his own will, he

could be reintegrated into society, he had no power to

intervene to stop the crimes, he tried to intervene in

the rape case, he tried to release detainees, he had no

choice to carry out his tasks or be killed himself, he

expressed remorse, and he did not personally benefit

from his activities.

ii.  Request  for  Longer  Sentence

The Prosecution requested the SCC to enter

separate convictions for each of the crimes against

humanity found, recognize that the victims of the crime

against humanity of enslavement included a majority

of S-21 detainees, and increase Duch’s sentence to

life imprisonment—reduced to 45 years after taking

into account the human rights violate he suffered

when illegally detained by the Cambodian Military

Court. They also asked that no mitigating factors be

considered because Duch is asking for acquittal.

iii.  Possible  Application  of  2009  Cambodian

Penal  Code

Judge Klonowiecka-Milart raised the question of

the applicability of Article 95 of the 2009 Cambodian

Penal Code, which provides, “If the penalty incurred

for an offence is life imprisonment, the judge granting

the benefit of mitigating circumstances may impose a

sentence of between fifteen and thirty years.” Under

Code Article 10 and the principle of lex mitior, a criminal

law applies as soon as it comes into force if it is more

favorable to the accused. Thus, if Cambodian Penal

Code is found applicable to the ECCC in this instance

and mitigating circumstances are found, the ECCC

would seem to be limited to imposing a maximum

30-year sentence on Duch.

The Trial Chamber did not find Article 95 to be

applicable, noting that it “was doubtful whether...the

Chamber could follow a subsequent national legislative

provision in preference to provisions of the Agreement.

Such an interpretation could mean that future acts of

the national legislature concerning sentence might

frustrate the agreement.” Judge Lavergne dissented on

this one point of the judgment, finding that although

the ECCC regime “may be deemed sui generis, it is

difficult to imagine that it is entirely extraneous to

domestic law.” Notably, however, he did not argue

that its application was automatic, merely persuasive,

especially when considered together with Article

77(1) of the International Criminal Court’s Rome

Statute, which fixes the highest penalty below a life

sentence at 30 years.

The Prosecution argued that because the ECCC

is sui generis, domestic law should not be applied to

the Court “because ‘the focus of the ECCC differs

substantially enough from the normal operation of

Cambodian criminal courts to warrant a specialized

system’.” Moreover, the ECCC Law drafters did not ask

the Court to consider national sentencing standards,

as is explicitly required by the statutes of courts such

as the ICTY, ICTR, and the SCSL. Instead, Internal Rule

98(5) requires the sentence to be “in accordance with

the Agreement, the ECCC Law, and the[] IRs.”

Additionally, they pointed out that Article 668 of the

2009 Cambodian Penal Code states that the Code is

not applicable to special criminal legislation, which in

their view must be interpreted to include the ECCC

Law. Finally, they encouraged the judges not to recognize

any mitigating circumstances, making the possible

application of Article 95 irrelevant.

The Defense did not add any legal arguments,

but affirmed their belief that Article 95 should be

applied and said that Duch should receive a 15-year

sentence, before reductions for his illegal detainment

and time served.

Judge Klonowiecka-Milart said that she found

the Prosecution’s arguments regarding the application

of Article 95 unconvincing as the ECCC is part of the

national system and there is no direct conflict between

Cambodian Criminal Code 95 and ECCC Law 39,

pursuant to which the ECCC is authorized to issue a

sentence of between five years and life imprisonment.

It was not clear from the proceedings if the other

judges agreed with her perspective, but it was the only

point in the proceedings when it seemed as if Duch

may have a real possibility of receiving a lighter

sentence, despite the failure of his counsel to make
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any coherent or convincing legal arguments on this or

any other point.

3.  Civil  Parties

a.  Rejections  of  Civil  Party  Applications

At the start of proceedings, the Trial Chamber

issued initial decisions making a prima facie assessment

that all Civil Party applicants satisfied the criteria for

participation. Nevertheless, at judgment, 24 of 90 Civil

Parties were not recognized. Reasons for their rejection

included a lack of documentary evidence of their status

as direct victims of S-21 or S-24, or of their kinship or

“special bonds of affection or dependency” with a direct

victim. Three of the four Civil Party teams appealed

their clients’ rejection.

Civil Party Teams argued that the Trial Chamber

acted outside of its powers by following a two-step

admission process that is not provided for in the

Internal Rules. At the beginning of proceedings, the

judges reviewed Civil Party status on the basis of

Internal Rule 83(1) (Rev. 3), which states in part, “At

the initial hearing, the Chamber shall consider any

applications submitted by Victims to be joined as Civil

Parties, as provided in Rule 23(4).” As authority for

their second status review at the end of proceedings,

the Trial Judges referred to Rule 100(1) (Rev. 3),

which states:

The Chamber shall make a decision on

any Civil Party claims in the judgment. It

shall rule on the admissibility and the

substance of such claims against the

Accused. Where appropriate, the Chamber

may adjourn its decision on Civil Party

claims to a new hearing.

According to the Civil Parties, the second review

is not based in international practice or supported by

the ECCC Internal Rules,36 as Rule 100 as a whole

refers only to the Chamber’s discretion to award

reparations claims, and not to recognition of Civil

Party applications. They support this by noting that

Rule 23(4) is unambiguous in requiring the Trial

Chamber to determine admissibility of applications at

the start of proceedings, and say that this is the sole

basis upon which the Trial Chamber can consider

admissibility. Although they do not argue that the Trial

Chamber has no right to revoke Civil Party status at the

end of trial, they do argue that this was inappropriate

absent compelling circumstances coming to light at

trial casting doubt on that status. They note that the

rejected Civil Parties have already exercised their

rights as such during the trial and had expectations

that their status would continue; moreover, their

recognition in the judgment cannot harm the accused

at this late date but has seriously traumatized those

victims whose applications were rejected.

Second, they argue that the Trial Chamber

failed to timely inform the parties that it would be

reconsidering Civil Party status at the end of proceedings

or of the additional criteria not stated in the Rules that

they would be required to meet, prejudicing their ability

to provide additional supporting evidence.

Third, they argue that even if the Trial Chamber

re-assessment was appropriate, the Chamber applied

an unreasonably high standard of review and proof for

reassessing Civil Party applications. In particular, they

said it applied an inappropriately strict definition of

kinship and showed a lack of necessary flexibility

regarding documentary proof, taking into account the

practice of international tribunals and the number of

identity documents destroyed during the Democratic

Kampuchea era. The Civil Party teams asserted that,

based on existing evidence, there is enough proof to

satisfy the rejected Civil Party’s status as direct victims;

moreover, the teams submitted some supplementary

documentation to the Supreme Court Chamber for

consideration.

Additionally, Civil Party Team 2 pointed out that

if Civil Party applicants may be rejected in the judgment,

a final decision on their status by the Supreme Court

Chamber can only take place after the deadline to

appeal denial of reparations awards, effectively depriving

reinstated Civil Parties of the right to appeal the

reparations order.

Regarding foreseeability, Judge Klonowiecka-Milart

pointed out that Article 12(1) of the ECCC Agreement
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requires that the Court’s procedure be consistent with

Cambodian Law. Bearing that in mind, she pointed to

Cambodian Criminal Procedural Code (CPC) Article 355,

which provides for a two-step process for admissibility

decisions,38 consistent with the practice of other civil

law countries. She also noted that CPC Article 13 provides

for a standard of proof consistent with that applied by

the Trial Chamber.

In response, Civil Party Team 1 noted that the

Trial Chamber did not refer to these provisions in its

judgment, but only to Internal Rule 100(1). Moreover,

unlike the ECCC, in domestic cases there is no Initial

Hearing at which the Court is required to consider

admissibility. Civil Party Team 2 read the 2008 finding

of the Pre-Trial Chamber, with which her team had

disagreed but on which all parties have subsequently

relied, stating:

The Internal Rules...form a self-contained

regime of procedural law related to the

unique circumstances of the ECCC, made

and agreed upon by the plenary of the

ECCC. They do not stand in opposition to

the Cambodian Criminal Procedure Code

(“CPC”) but the focus of the ECCC differs

substantially enough from the normal

operation of the Cambodian criminal

courts to warrant a specialized system.

Therefore, the Internal Rules constitute

the primary instrument to which refer-

ence should be made in determining

procedures before the ECCC where there

is a difference between the procedures in

the Internal Rules and the CPC.

Provisions of the CPC should only be

applied where a question arises which is

not addressed by the Internal Rules.

b.  Reparations  Requests

Civil Party participants are entitled to pursue

“collective and moral reparations against the Accused.

Under the Internal Rules, “awards are directed against

and borne exclusively [by] the Accused[.]” Duch has

previously been declared indigent, and the Court

found it was unable to issue orders that are incapable

of enforcement. In the judgment, the Trial Chamber

rejected all Civil Party requests for reparations except

two due to their monetary requirements, the need for

measures to be taken by the Royal Government of

Cambodia, their having a non-symbolic nature, or

their “lack of specificity.” The two reparations granted

were the inclusion of the names of Civil Parties and

the immediate victims in the final judgment, and the

compilation and publication of all statements of apology

made by Duch during the trial.

Civil Party Team 2 asked the Supreme Court

Chamber to grant all nine types of reparations that

they had been denied by the Trial Chamber, including

that Civil Party comments on Duch’s apologies be

distributed with Duch’s complied statements, that

Duch be ordered to write the Royal Government of

Cambodia (RGC) letters requesting a State apology

and that part of the entrance fees for S-21 and

Choeung Ek be used to fund reparations awards, the

installation of memorials at S-21 and Choeung Ek and

the transformation of Prey Sar into a memorial site,

paid visits by Civil Parties to those sites, provision of

medical treatment and psychological services to Civil

Parties, dissemination of audio and video material

about the trial, and the naming of 17 public buildings

with victims’ names and ceremonies. They emphasized

that supposed indigence should have no effect on the

reparations order, as Duch may be found to have

undiscovered assets or may acquire assets in the future.

Moreover, non-pecuniary and administrative request

to the RGC to remedy human rights violations should

not be considered punishment, but a state responsibility.

The Duch team argued that because Duch acted

on the orders of the CPK, only the CPK is responsible

for the crimes, and that therefore Duch bears no

obligation to provide reparations to the Civil Parties.

As noted above, the Internal Rules specifically state

that the accused has exclusive responsibility to provide

reparations.

III.  Final  Statement  by  Kaing  Guek  Eav  (“Duch”)

Duch’s final statement to the Chamber, Civil
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Parties, and the public at large continued his lawyers’

arguments that he was not a senior leader and does

not fall within the jurisdiction of the Court. He said,

“The senior leaders were others, not me.” “Those who

had authority to design and implement the line were

others, not me.” “If standing committee members are

senior leaders and those who had the right to decide

who to smash are most responsible, than it’s not me.”

He said that he only survived because he strictly followed

orders from 1971-1979 while acting under duress. He

argued that he had faithfully cooperated since he was

captured in 1999 and had explained that S-21 was real

when others blamed the Vietnamese government. His

stance to the Cambodian people is that he is legally

responsible for what victims suffered at S-21 and the

psychological damage to victims, and he seeks

forgiveness. He emphasized that former cadre and

senior officials will maintain a strong position that

they joined the Khmer Rouge to liberate the country,

but the party line was criminal and copied from the

Gang of Four in China. Each cadre who dared to sacrifice

everything for his or her country was under duress to

implement this criminal party line. He said that he

strongly believes the Supreme Court Chamber is seeking

truth for the Cambodian people, victims, former cadre

and soldiers for the peaceful living of the Cambodian

people. Therefore, the Court should find that he does

not fall within its personal jurisdiction.

IV.  Possible  Ineffective  Assistance  of  Defense  Counsel

Claim

Defense arguments on appeal, which were

scattershot, undeveloped, repetitive, and largely

unsupported by any clear legal authority, included

several random assertions completely at odds with

well established legal principles. For example, on two

occasions, Defense counsel stated that because there

was no law during the DK period, Duch could not be

prosecuted for breaking the law. Defense counsel also

appeared to not understand or to willfully misrepresent

findings of the Trial Chamber, such as stating that Judge

Lavergne had found that the Court had no jurisdiction

over Duch, when in fact he dissented only on the

length of Duch’s sentence. They also claimed that the

Prosecution said there was “no law” to charge other

prison chiefs, when in fact they said they were not

obligated by the law to charge them just because they

charged Duch.

The Defense team’s lack of expertise in international

law and their failure to respond to Prosecution arguments

for a longer sentence led the Defense Support Section

to hire an outside expert to assist the team and to

twice appeal to the Supreme Court Chamber to allow

itself or outside experts to submit amicus curiae briefs

in response. The Defense team, however, rejected the

expert assistance and the Supreme Court Chamber

determined that it must respect the strategy chosen by

the national Co-Lawyers, including their decision not

to respond to Prosecution arguments.

During the appeals hearing, some observers

questioned whether Duch would have a potential

ineffective assistance of counsel claim. There is no

provision for such a claim in the ECCC Internal Rules,

and it is unclear what test the ECCC would apply,

though it would be likely be strict. As a civil law court,

the ECCC may apply a higher standard than common

law courts because the judges take an active role in

raising legal issues, as exemplified by Judge Klonowiecka-

Milart’s probing during the appeals hearing. Moreover,

the eventuality of such a claim became almost impossible

after Duch, a well-educated and clearly intelligent
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individual, explicitly affirmed his support for his counsel’s

jurisdiction arguments both at the beginning and end

of proceedings.

V.  Reaction  of  Civil  Parties

Although the Defense team arguments had severe

legal deficiencies, they seemed persuasive to some of

the Cambodian public who attended the proceedings.

Indeed, it often seemed as if Kar Savuth in particular,

who is said to be a skilled and persuasive orator in

Khmer, was seeking to win points with the Cambodian

public and not the judges, for example by comparing

what he said was the ECCC’s overstepping of its legal

authority to Thailand’s behavior in the nationally sensitive

Preah Vihear border conflict. Troublingly, the hundreds

of people bused to the Monday morning proceedings

by the ECCC were sent home at lunch so that a new

group could attend in the afternoon. This resulted in

each group hearing only either the Defense’s or the

Prosecution’s arguments on jurisdiction. This practice

was less of a concern on following days, as multiple

parties spoke during the morning and afternoon sessions.

Below are reactions of some of the Civil Parties in

Cases 001 and 002 who attended all three days of the

appeals hearing.

MMan  Sout,  male,  76,  Kampong  Thom  proviince

I applied to become a Civil Party for Case 001

because my son who was a KR soldier was arrested

and imprisoned at Prey Sar (S-24). I was happy for the

judgment that sentenced Duch to 18 years after the

reduction. However, at the appeal hearing, I was angry

at Duch’s Defense Counsel who argued to help free

him. I got a very bad headache and my blood pressure

went high when I heard the Defense lawyers argue in

the court. I was very angry because thousand innocent

people died at S-21. If I were the judge, I would sentence

Duch according to the prosecutors’ request. I never

believe what Duch said during the hearing because he

always put the blame on the dead leaders and did not

take any responsibility.

Hav  Sophea,  female,  35,  Kampong  Thom  proviince

I became a Civil Party in Case 001 because my

father was killed at S-21. When I saw Duch being tried

at this hybrid court I felt partly relieved because I knew

he would definitely be punished by the law. Regarding

Duch’s final statement, I think he just wanted to convince

the court that he was following orders so he could be

released. However, the decision was up to the judge.

It is very hard to believe his words if they were truthful.

In his first hearing, he said that he would take the

accountability for the crimes committed at S-21.

However, at the end, he spoke differently to free himself.

I didn’t have a chance to follow all sessions of oral

hearings last year, I just heard from this Supreme

Court that he sought to be released because he was

not the senior leaders. Although I know little of the

technical term used during the discussion, I could

understand that the arguments from the Defense side

were raised only to seek acquittal for Duch. Based on

documents, photos, and evaluation on his character, I

think that Duch was happy to implement the orders.

The crimes committed at S-21 were too serious that

he has to come out to take responsibility. In regard to

the other 195 prisons, I think they were out of the

scope of investigation, which is why they did not bring

the chiefs to the trial. Nevertheless, the crimes at other

prisons would not be neglected. I believe they will

discuss this issue when the trial for Case 002 starts. I

think the Co-Prosecutor was correct to request for a

life sentence with a mitigating factor and reduce to at

least 45 years. For our [Civil Party] lawyers, I think the

judge has not given them proper time to speak. They

did not have time to make thorough arguments. However,

I am grateful for their effort in trying to represent us

and protect our benefit. I am also grateful and delighted

that the court accepted my status as a Civil Party in

Case 001. I feel that the Court has valued me and my

father’s life. My father will not die without meaning. At

least the world recognizes the sufferings of my family

and many other families that lost their loved ones at

S-21.

Um  PPiiseth,  61,  Svay  Riieng  proviince

I lost a sister-in-law at Tuol Sleng, according to

documents given to me by the Documentation Center

of Cambodia (DC-Cam). From my point of view, I
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think Duch is the most responsible person at Tuol

Sleng. When in power, he had complete control and

assigned all kinds of tasks at Tuol Sleng. I attended the

hearings when the Trial Chamber judges announced

the verdict. At that time, we were informed that the

verdict was 35-year imprisonment for his crimes. I

accepted the verdict because it was a decision made

by the judges, although I feel personally that the

sentence should have been more serious. I want him

to serve 35 years in prison with no reduction. I was

not happy with the arguments raised by Duch’s

Defense, who argued that Duch was not a senior

leader and also not most responsible. Duch did not

always follow orders. He managed and controlled the

works and the number of victims was 14,000. Therefore,

I was not happy with the arguments.

Kae  Khon,  51,  Kampong  Thom  proviince

My older brother was Kae Kengsy. I do not

know how old he was when he disappeared in 1977.

I knew that [Kae Kengsy died at Tuol Sleng] from the

Documentation Center of Cambodia (DC-Cam) staff.

Duch was a chief of Tuol Sleng and the killing took

place there. [I learned this] from what Duch said, starting

from the initial hearing. I knew that the 35-year

imprisonment was reduced to 19 years and I was not

satisfied with the judgment. I want life imprisonment

like what the Co-Prosecutors have asked for. But this

is about applying laws and so the Court can mitigate

[the punishment]. From today’s hearings, my feeling

was better because I think he will receive at least from

30 to 40 years of imprisonment. Now, speaking of

vengeance, it has subsided gradually. I heard Duch say

a few words. I could not hear him speak clearly

because people around me talked a lot. I was a bit

angry on the first day after I heard the arguments put

forward by the Defense arguing for Duch’s release. My

expectation is that Duch will be found guilty. As for the

issue with other 195 prison chiefs, to me, if those 195

prison chiefs are brought to stand trial, I am worried

that what prime Hun Sen said about civil war might be

true.

Hiim  MMom,  53,  Takkeo  proviince

I was upset because my Civil Party application

was rejected. The death of my brother was real and I

was rejected. I found a photo of my brother [at Tuol

Sleng]. I was not happy with Defense Counsel for

Duch. I was so angry that my blood pressure ran high.

I cannot accept it if I am rejected again. There was a
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photo of my brother. I am not happy.

Liim  Yon,  Kampong  Thom  proviince

My Civil Party application was rejected because

I did not have evidence. I am not angry at the Court

for its rejection because I did have any evidence. My

lawyers tried to help me but could not find any

evidence to support. I would still like to participate in

the process of the tribunal even if my application would

still be rejected. I believe that my brother died there.

Norng  Sarath,  54,  Siiem  Reap  proviince

I would like Duch to be imprisoned for more

than 40 years, even if not for life. I did not believe that

Duch had revealed the whole truth. Duch received

direct orders from Son Sen and Nuon Chea, both of

whom were senior leaders. [His role had] a special

character and he cannot be compared to other prison

chiefs. He could arrest any persons within the party,

zones, provinces and districts. The final decision rests

with the Court. But if I were the Court, Duch would

receive at least 40 years. Today, if you kill one person,

you could be imprisoned for life and here we are talking

about tens of thousands of lives. This Court was

established to seek justice for millions of lives lost,

millions of tear drops shed and, if Duch is released,

the whole thing is just meaningless. My Civil Party

application was rejected and I am not sure if I will be

recognized this time. I would feel very hurt if I am not

recognized. Documents at Tuol Sleng were not complete

as some were lost. It was reported that some documents

were found wrapping fried banana. Some photos

were left behind, but these were without names. It is

difficult to remember persons after 40 years. I was

rejected at the end of the process, in the judgment.

Had I been informed since the beginning, I would not

be so upset. There will be no justice at all if I am

rejected again this time.

Ly  Hor,  57,  Banteay  MMeanchey  proviince

Duch was chairman of S-21 and at the time he

severely tortured prisoners. I knew everything going

on at the place because I was also in that prison. Duch

never personally mistreated me but he assigned others

to mistreat prisoners at Tuol Sleng. I was starved and

beaten and slept, ate and relieved waste at the same

place. I did not agree with the judgment offering Duch

mitigating circumstances because he tortured me and

other people from all over the country. My Civil Party

application was rejected because of confusion. I changed

my family name after the Khmer Rouge regime. I hope

that Duch would recognize me at the end. Even if the

Court does not recognize me, that’s fine too because

I have participated throughout and personally witnessed

[the process]. And I would still support the Court. I

personally want Duch to be imprisoned for life. I was

not happy with arguments raised by Duch’s lawyers,

but I also understood that they acted in accordance

with the law.

Im  Vannakk,  female,  45,  Takkeo  proviince

I knew Duch from participating in DC-Cam’s

program with my sister. We have applied to become

Civil Parties in Case 002. Regarding the appeal hearing,

I was wondering if Duch’s Defense Counsel have also

lived through the KR regime. Why are they trying to

defend and seek Duch’s release? When I first saw Duch,

I was very angry. However, I have left it to the law to

punish him. I also feel relieved because I believe in

karma. At least he should be sentenced to 19 years

like in the last judgment. If Duch walks free, there will

be no justice for me and it will set a bad example for

the younger generation. Regarding Duch’s Defense

Counsel who seek his release, it’s unacceptable for

me. But I was satisfied with Prosecution’s statement in

which they try to protect the benefit of victims and

Cambodian people in general. In relation to the

reparations, we victims never want any individual

compensation. We want symbolic reparations to

remember the victims who lost their lives. We can

build a memorial to preserve victims’ remains and to

commemorate them. We can also carve victims’ names

on a stone to remember to them. I am hopeful that

the Court will seek justice for us and that Duch will be

sentenced to prison.

________________________________

AAnne  Heiinddel  iis  a  Legal  AAddviisor  to  the  Documentatiion

Center  of  Camboddiia..
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My name is Um

Piseth. I am 61 years

old and living in Svay

Teab district, Svay

Rieng province. In July

1975, four months

after the Khmer Rouge

soldiers liberated the

country, a Khmer Rouge

militiaman named

Sambath forced me to

disrobe. 

I lived in Sambuor commune of Prasot district,

an area controlled by the Khmer Republic or Lon Nol.

In 1972, I was ordained a monk. Around the same

time, the Khmer Rouge entered the community,

spreading political propaganda. I watched as the

majority of children living in the village dropped out of

school because of the tension between the Lon Nol

Government and Khmer Rouge Revolutionary Forces.  

Living in the liberated zone, I started teaching a

number of children and monks about [Khmer] literature

and [basic] mathematics which I had learned and

remembered from school. However, monks, including

me faced great difficulties at that time. Propagandists

from the district level, communal economic cadres,

and communal militiamen often used rough words,

insulting the monks and Buddhism as a whole by saying

that: "Buddhism is the religion of capitalism." They

claimed monks did nothing but live comfortably in the

temple, school (or house). They were pigs waiting to

be fed by the villagers, leeches sucking the blood of

people, or societal worms typical of capitalists. 

Despite such discrimination, the district chief,

Chann Samen, issued a temporary approval letter

recognizing me as temporary academic staff. I then

began to observe the Khmer Rouge teach villagers

about the oppressed/exploited classes. Since I was

temporary academic staff, I was required to attend short

political sessions dedicated to Communism. First, I had

to learn about work, revolutionary consciousness, and

revolutionary politics. Then I learned the ideology of

revolution. The Khmer Rouge stated that there were

five classes in Cambodia society: feudalist, capitalist,

bourgeois, farmer, and worker. The speaker showed

us how the worker and farmer were oppressed and

exploited by those upper classes. 

This was the time the Khmer Rouge began

fueling the fire of anger towards the oppressors,

including the religious, claiming that: "religion is a

waste of space and thus [offers] no gains to the society."

Later, Phal, an alcoholic commune chief, made false

accusations against ordinary people, accusing them of

being capitalist. In particular, he verbally attacked the

monks with increasing vehemence. 

Soon, the Khmer Rouge ignited the revolutionary

clash between the leaders, village chief, commune

chief, and district chief. Apart from being academic

staff, the Khmer Rouge taught me the revolutionary

line so that I could teach the ideology to the children.

On July 1974, Lon Nol's army initiated a fighting

campaign against the Khmer Rouge. Because the

pagoda I lived in was one of the targeted sites, the

other villagers and I were sent to stay in the area occupied

by the Khmer Rouge. While there, I saw several books

dedicated to communism for sale. Among them, I was

most interested in a book entitled: "Buddhism and

Communism in China." I can still remember that the

book talked about the six delegates who visited China. 

Up until April 1975, I lived in the region controlled

by Lon Nol and studied at a Buddhist School. The

situation became more and more chaotic. No one

would bring food or offerings to monks. Thus, monks

had to find their own food. For me, I was responsible

for three kids who were studying in Primary School

and High School. I was worried about our living

I  WAS DEFROCKED BY THE KHMER ROUGE
Um Piseth

Um  Piseth



conditions, so I struggled to get rice to feed them.

However, we did not have enough to eat on a daily basis.

I can still remember 17 April, 1975, the kids had

only one plate of rice to eat and I did not eat anything

all day. The place was in chaos and we were not able

to cook. We were forced to leave the pagoda and head

for Svay Rieng town. On the road, I happened to notice

one of Lon Nol's warehouses where they stored military

weapons and other war materials. The warehouse

was being destroyed by its care taker. My neighbors

and I were frightened; the warehouse was only 200

meters away. I ran for my life. While running across

the road, I saw a large water pipe on the sidewalk full

of water. I immediately jumped into the pipe to protect

myself. However, it was just as scary hiding in the pipe

because of all the guns, grenades, and Lon Nol military

uniforms laying in a mess throughout the place. After

the explosion completely destroyed the warehouse, I

continued travelling forwards. I watched as Khmer

Rouge soldiers evacuated villagers from their home,

saying that: "[t]here is no need to bring all of your

belongings since we have to leave for a short period

of time only". The people believed in such propaganda

and brought only some old clothes and a small amount

of rice with them. As I had just escaped the warehouse

explosion, I had thrown away all of my belongings and

even instructed the kids to abandon the clothes they

had picked up along the way. 

I initially considered heading to my home

village, but the Khmer Rouge soldiers only allowed us

to go forward, not left or right. I thought that if I

followed the Khmer Rouge soldiers, I would end up

even further away from my home. Living alone in an

unknown place where there were many cadres

coming from different regions would pose a great

danger to my life.  These cadres would search until they

learned my background and kill anyone who used to

live in what they called enemy zone. Waiting for the

right time, four other people and I surreptitiously ran

away from the queue. Unfortunately, we were seen.

The Khmer Rouge soon opened fire against us, ordering

us to return. We were so terrified that we surrendered

and walked back to the road. Suddenly, an M-79 bomb

exploded and blocked our road. Seizing the chance,

we ran to hide ourselves in a creek about 500 meters

away from those soldiers. Later, we hid under a big

tree to escape from that place. 

During our escape, I saw putrid corpses strewn

along the sidewalk and ground (the bodies probably

died on 13 or 14 April). Seeing the scene, I no longer

felt afraid of ghosts. We walked past the Vai Ko River

which we never knew or heard of before. The river

was surrounded by muddy sinkholes. I accidentally

stepped on one sinkhole and immediately sank into

the mud. Luckily, one of my friends passed me a stick

and I tried my best to hold it tight. I tried to hold

myself so as not to sink down into the mud. I eventually

was able to slowly move my body out of the mud until

I reached the river bank. After my frightening incident,

we decided to find more solid ground to walk on.

However, we could not walk very fast as we were

extremely exhausted. We were forced to sit down at

the bank of the Vai Ko River, exposed to the blinding

sunlight and dusty twirling wind without anything to

eat. We were frustrated because it took us a whole

day to walk 4 kilometers. It was night by the time we

reached a village.

Earlier, I had two medicine boxes which I bought

just in case to cure minor wounds caused by the war.

However, along the way, the Khmer Rouge confiscated

the medicine and frisked me for other valuable

objects. I was just a student at the pagoda, so I only

had medicine, Khmer Dictionaries (two versions), and

other study materials when they frisked me.

Soon, my friends and I reached Sokha Ream

Pagoda. Since the civil war, this pagoda used to be the

Khmer Rouge revolutionary base. The Khmer Rouge

forced us to live in this pagoda. We were surrounded

by Lon Nol's soldiers, artists, musicians, and other former

officials who were being re-educated. Khmer Rouge's

re-education did not mean anything more than

collecting firewood and rice for daily use. Every week,

the living conditions continued to deteriorate. The

Khmer Rouge kept transferring even more students of
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the former regime or enemy zone to the pagoda. The

monks and people who formerly lived in the pagoda

were evicted and the resting and dining hall were

turned into a warehouse and security center. 

The food shortage and living condition became

worse and worse. Eventually, there was only watery

gruel. Everyone had to sleep either on the ground or

on tree leaves. No one was allowed to go out of the

pagoda compound. Once you were placed to live in a

particular site, you had to struggle to survive. Anyone

who dared to walk out of the compound death would

potentially be shot on the spot. Later I was sent to

Sambour pagoda, the place where I was ordained.

Soon after arriving, I was shocked to see the resting

hall, sacred relic, and many other things in the pagoda

destroyed and the compound filled with Khmer Rouge

soldiers.

I lived in Sambour pagoda until July. During that

time, a KR cadre named Sambath (from a different

region) ordered all the monks to defrock and leave

the pagoda. If anyone refused, Sambath threatened to

hold them responsible for their own conduct. He said,

"it's enough! I am so tired of Buddhism. I thus ask you

to [quit monkhood and] work in agricultural sector so

as to build the nation." At that time, I had nothing to

wear but a two-meter cloth. The surrounding

neighborhood was not permitted to freely go in or out

of the compound.  The Khmer Rouge feared they would

learn of the disrobing. Luckily, a neighbor witnessing

the event ran to fetch his father's clothes for me to

wear. When the Khmer Rouge was about to disrobe

the monks, I saw that a senior monk named Thun

Vann who formerly lived in Unalom pagoda was

present. He was selected to lead the defrocking

[ceremony]. We followed him. He was forced to disrobe

as well. There were around 30-40 monks disrobed

and forced to leave the pagoda. The militiamen later

built a strong fence to prevent people from entering. I

was only able to bring six writing books with me. Once

I arrived home, my family members and neighbors felt

deeply sorry that I no longer lived in the pagoda.

However, we could not allow such sadden expressions;

otherwise the Khmer Rouge would accuse us of being

a cast-off of the old regime.

At this time, the Khmer Rouge assigned me to

work in the Sambuor's Youth Mobile Unit plowing,

transplanting and sewing clothes. Later, because the

Khmer Rouge considered me a serious worker who

did not talk much with the girls, I was transferred to a

different Mobile Unit. In 1976, I suffered from malaria

and was sent to Prasot hospital. The medical staff gave

me 'rabbit-dropping' pills and watery medicine. There

was no resting room or any place to stay, so I had to

stay under the tree shed. Due to the harsh conditions

of hospitalization in the district hospital, I begged for

permission from the medical staff to transfer me to
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the communal hospital. There, I was treated in the

traditional way and made to drink herbal-boiled water

which left my illness in the same serious condition.

During that time, I had no hope to live any longer. But,

fortunately, there was a villager from a different place

who informed me of the medicine used to cure my

disease. I struggled to find the medicine and once I

succeeded, I finally got better. 

Since then, I came to live and work in O'Kdam

cooperative. Although previously the Khmer Rouge

forced us to eat our meal in private, they soon gathered

people to eat collectively. They built a cooperative

consisting of three villages: Thmei village, O'kdam

village and Prich village. Around November, 1977, the

situation in the village became very tense and chaotic.

The Khmer Rouge and Vietnam troops began to fight

each other over border disputes. I was then evacuated

to Svay Rieng district and again to Kampong Trabek

district of Prey Veng province. 

On 30 September, 1978, the Party's birthday,

the Khmer Rouge arranged my marriage. It was a

mass marriage occasion. There were approximately 72

couples. The venue was a cow stable in Prey Nheat

village, Preah Thiet commune of Kampong Trabek district.

In December, 1978, the Khmer Rouge considered

once again evacuating the villagers to either Pursat

province or Battambang province. However, because

of So Phim's rebellion, the Khmer Rouge transferred

the villagers to Prey Veng province by ship instead.

Yet, But I was sent by boat to live in Chheu Teal

commune of Kien Svay district. Along the way, my

mother became seriously ill and soon passed away in

KoKi hospital. 

On 4 February, 1979, my family and I returned

to our home village. Since I had a background in

medicine, the local authority appointed me as a

communal medical staff. Later, I was transferred to

work as a commune clerk.

____________________________________

Um  PPiiseth  iis  a  surviivor  of  the  Khmer  Rouge  Regiime..
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LOOKING FOR A LOST HUSBAND
70-year-old Pol Kalang, who lives at Nº 6B, Street 286, Sankat Tuol Svay Prey II, Phnom Penh, is looking

for her husband, Dul Tier, alias Noeu. Dul Tier is a former teacher in Ba Plong Secondary School, Prey Veng

province. Dul Tier and Kalang were separated in 1970 when Dul Tier won the first prize in volleyball and was sent

to Phnom Penh and then to the United States by Prince Norodom Sihanouk. About one month later, there was

a coup to overthrow Prince

Sihanouk and Pol Kalang lost

contact with her husband. Three

years ago, Pol Kalang heard that

Dul Tier returned to Cambodia

and searched for her in her

hometown in Prey Veng

province. 

If anyone knows his

whereabouts, please contact Pol

Kalang via above address or

mobile phone number 078 906

296 or 017 876 509 or contact

the Documentation Center of

Cambodia at 023 211 875.Pol  Kalang Dul  Tier
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During the period of warfare and darkness in

Cambodia, my mother lived in Prek Koy village and

commune, Korng Meas district, Kompong Cham. She

was thirteen years old in 1970.

In 1970, the sound of the aircrafts in the air

came and at once my mother, grandparents, and all of

my uncles and aunts ran into the trenches to escape

the bombing. About one hour after that sound drifted

away, they came out and suddenly saw cinders and

smokes of their home were ruined by bombings of the

aircrafts. Fortunately, no one in my mother's family was

injured or died in the attack because they took cover

before their home was destroyed. Several other houses

were destroyed as well. Living under that miserable

circumstance, my grandparents were forced to bring

their children, including my mother, to live in Phnom

Dil. There, my mother enlisted to study until grade

nine, which would be grade four today.

In 1973, when the Khmer Rouge soldiers

entered and occupied the region she was living in, she

decided to run toward Prek Dambang village. A few

months later, my mother returned to her homeland in

Prek Koy commune. When she arrived in her homeland,

she saw her home was surrounded by a small forest,

my grandfather sought tree branch to build home.

Root and wall made by palm and coconut leafs. When

she reached the village, she did not see people there. 

In 1974, she saw the residents formed mutual

aid teams to work in the village and she also participated

in the teams. After only few months, she was told that

the Khmer Rouge soldiers had liberated Phnom Penh.

Upon hearing the news, she warmly hoped that she

could meet with her sisters' families, who evacuated

to the Battambang province in 1970. Unfortunately, a

month later the Khmer Rouge leaders ordered all the

educated people and the officials to work in the farms.

Meanwhile, the Khmer Rouge leaders ordered the

very learned and the high-ranked officials in the

pre-regime to come to attend in the Angka.  Some

told the truth about their backgrounds and some hid

it. Then, whoever said the truth was killed and those

who hid were banished to their hometowns. 

In late 1975, the Khmer Rouge regime began its

policy of taking the Mobile Unit far away from their

families; my mother was in the mobile unit. The

Khmer Rouge squads forced her to work with almost

no break time and the daily food was thin rice soup in

a small bowl. Once, she worked until she fell down

and fainted on the ground at the working place. In

1976, she had abscess on her neck. Khmer Rouge

physicians took the blade of a knife to operate on her

neck without anesthesia. The pain made my mother

nearly lose consciousness. Then, she was removed to

MMYY MMOOTTHHEERR DDUURRIINNGG TTHHEE KKHHMMEERR RROOUUGGEE
Cheytoath Lim

Cheytoath  (right)  with  his  familiy



work at the mobile unit's booth to look after crops

while she was not yet recovered. At the new place,

she was ordered to be guardian and not allow the

chickens and ducks to destroy the crops and vegetables

in the ridges. When she went to find water for drinking

medicine, the ducks suddenly scratched the crops into

a few clumps. My mother put the dirt in the same

place immediately, but the Khmer Rouge cadres

accused her of stealing the crops. They were forced to

make 100 kilograms a day of fertilizer out of human

excrement. She hurt to work like that, but she had to

work hard with tears until she accomplished the plan.

Afterward, the Khmer Rouge cadre forced her to pull

the rice seedlings. Up to June 1976, she was mobilized

to work in Kchao commune, Korng Meas district; she

had to walk around ten kilometer from the village by

passing a lake to work at the new place. Every day at

three in the morning, the Khmer Rouge cadres rang a

bell and handed out food for people to bring worksites.

Once, my mother walked through the dark rice field

and not seeing a canal, she fell into the water and her

rice soup was spilled at that time. That whole day, she

worked without food. Because of hunger, she picked

the potato leafs boiled with salt to fill her stomach. In

early 1977, the chief of the Korng Meas district named

Kan, called the people in Kchao commune and the

mobile unit for a meeting. A few days later, my mother

saw the Khmer Rouge commanders collect all the

new people to kill gradually. One day, when she was

scratching the canal with a man, the man complained

to my mother that, "Every day I am living in the hope-

lessness; I may not be able to meet with my family

due to the Khmer Rouge militias is observing me for

everyday." A day later, in the nighttime, he was killed

by the militia. In that year, my mother had to accomplish

the plan of the Khmer Rouge by working both day and

night with a short-breaking time because the Angka

required more labor forces to help. The Khmer Rouge

cadres commanded my mother to work twice as long

each day, but she got only two scoops of the thin rice

soup in exchange. When the harvest season came, the

Khmer Rouge cadre required threshing rice at night

and chopping land to make a dam to collect water for

planting rice. Despite how hard it was, my mother was

committed to keeping her life by working hard without

rest.

In mid-1977, my mother was assigned to dig a

17- April dam in Kompong Siam village, Cheung Prey

district. Everyday, the chief of unit formed group of

workers in which three members of each group carried

soil from place to place and each had to dig a cubic

meter of the dam. My mother fell down in a faint since

she had a fever and she was carried by the Khmer

Rouge physicians to be treated in the booth and they

gave her some medicines (black pills) and injected

medicine (stored in the beverage bottles). Fortunately,

my mother woke up from the faint and sought to pick

some Sdav (Cambodian's tree) for juicing to drink to

cool down the temperature in her body and to resume

her work. Later on, the Khmer Rouge commanded her

to guard the dam until the rain season. Every night,

there were many cobras crawling on the roof of my

mother's booth. She was so nervous but she never

complained to the Angka since she was afraid the

Angka would bring her death. Working there, my

mother got merely a spoon of water boiled with fish

paste and the thin rice soup. In the three years she

worked in the mobile unit, she never got any news of

her family. 

In the late 1978, the zone mobile unit of the

Kampong Cham Province landed the worksite of my

mother and said that the Ranaksé troops entered and

liberated the Memot and and the rubber plantation. At

once, after obtaining the news, my mother felt very

fond and hoped that she would reunite with her family

soon. She prayed to the gods and sacred things to

make her siblings meet each other again. Once, in her

dream, she saw a sail fly on her booth's roof and there

were men shouting that, "Brother and sister now our

country is getting peace." My mother awoke satisfied.

On that day's afternoon, the Chief of the Unit suddenly

declared all the mobile units prepare clothes and

items to move to the new site; the information really

got my mother down because she did not know
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where she would go. The morning after, the chief of

the unit commanded the mobile units to walk along

the number National Road 6 and head to Kompong

Thom and pass to the Thai border, but my mother and

her friends, about ten, ran to hide in the villagers'

homes in Sdeung Chey village, Cheung Prey district for

a night. 

One day after, the Vietnamese soldiers appeared

in Skun and announced that people may return to

their hometowns and to gather with their families.

That news made my mother so delighted; she walked

for two days until she arrive in her homeland. Along

the road, my mother saw a lot of bodies; and she lost

the way following the edge of a lake. Luckily, she met

the elders who demonstrated the way to her and she

soon saw a boat of the fisher and paddled for a day

until she reached her homeland. My mother met my

grandma first, agitatedly my grandma cried and

embraced my mother and asked her, "Why did your

brothers not come with you?" My mother replied with

hopelessness that she worked at the different place;

hence, she did not know about the brothers' situation.

Three days after, my uncles had also appeared home

but the two sisters of my mother who lived in

Battambang vanished without any information. Fifteen

days later, the villagers who come back from

Battambang told my grandparents that their daughters

had gone. When they heard the news, my grandparents

cried as far as lose consciousness whereas my mother

deeply regretted the loss of her sisters. In February

1979, my mother met with her older sister and the

three brothers.

Nowadays, my mother would never forget the

painfulness in her heart and the lost of her beloved

brothers and sisters, the Khmer Rouge regime had

taken the life of my mother's siblings, even though

they did not commit anything wrong. Forty years have

passed, but reminders of the bitter past make my

mother's tears always fall down. My mother still

remembered my grandma's words to her that "you are

so luckier than your sisters and brothers who have

passed away because of the Khmer Rouge regime".

My mother always reported the words and her bitter

experiences in the darkness era to let me and my

siblings know.

___________________________________

Cheytoath  Liim  iis  a  member  of  ECCC  Observatiion

projject  at  the  Documentatiion  Center  of  Camboddiia..
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SEEAARRCCHHIINNGG FOORR MRR.  IEETT ORRTT
Sayana  Ser

Through a Public Education Forum held in

Punleak village, Chong Chiek commune, Dambe district,

Kampong Cham province, the team visited a provincial

teacher Mr. Ek Beang who participated in the teacher

training workshop on the teaching of Democratic

Kampuchea history, and talked to his mother Iet

Khorn. Mrs. Iet Khorn told a team member about her

only brother, Iet Ort, who has been missing since

1973, and her older sister, Iet Phan, and her three

children who disappeared during the Khmer Rouge

regime.

Mrs. Iet Khorn said that she has six siblings

include five girls and one boy. The oldest sister named

Iet Ut, second is Iet Orn, the third and fourth are twins

named Iet Eng and Iet Phan, the fifth is Iet Khorn and

the sixth, Iet Ort.

Mrs. Iet Khorn informed the team member that

her older sister Iet Phan, born in 1944, and Phan's

three children were taken by the Angkar for re-education

during the Pol Pot regime and were never seen again.

Mrs. Iet Khorn´s family believes that Phan and her

children were executed because Phan's father-in-law

was a district chief in Lon Nol regime.

As for Mr. Iet Ort, the youngest brother and only

son in the family, he had left home at the age of

seventeen to serve Lon Nol solider. Ort visited home

twice. Once, he came back home with

an injured arm and asked Mrs. Iet Khorn

for 3,000 Riels to pay for a traditional

doctor to treat his arm. Mrs. Iet Khorn

stated that the treatment costed 2,000

Riels and Ort spent the remaining 1,000

Reils in Svay Rieng to purchase clothing

for her. The second time, Ort visited

home and asked for money from Khorn

again. Mrs. Iet Khorn gave him 1,000

Riels because the money system was

beginning to shut down although it was

probably still in use in Svay Rieng. By

that time, Ort was twenty-two years old, and the fam-

ily has never seen him again since then.

During his visits, Ort went to a shop to have his

photo taken with his friends. His nephew, Lay An, was

then ten years old and the oldest son of Mrs. Iet Khorn and

brother of Mr. Ek Beang, followed him to photo shop in

Stung village of Stung commune in Punhea Krek district.

Mrs. Iet Khorn described that her father asked

her to go to fortunetellers. She went three times to

different fortunetellers. The fortunetellers asked her for

information regarding the missing persons such as the

name and physical appearance and sometimes

began the fortunetelling with the age or date of

birth, and reading the plam of the client. 

Mrs. Iet Khorn still has hope that she will see

her brother again, that he is still alive and will come

back because she went to different fortune tellers and

all of them said that the predicting numbers showed

positive indications that he will be back in autumn. 

If anyone knows or has information about him,

please contact Mrs. Iet Khorn at Punleak village, Chong

Chiek commune, Dambe district, Kampong Cham

province or her son Mr. Ek Beang, serving as a history

teacher in the commune's high school, via mobile

phone number 092 550 905 or the Documentation

Center of Cambodia.

___________________________________

Sayana  Ser  iis  a  Team  Leadder  of  Studdent  Outreach

PProjject..

Left  to  right:  Iet  Ort,  his  nephew  Lay  An,  Chroeng  and  Pon
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From 1987 to 1993, Mr. Muhammad Bundhowi,

an Indonesian English teacher, taught English to a group

of Cambodian children under the Consortium of Save

the Children Federation and the World Learning

Incorporated, at the Cambodian school in Galang

Camp, site II. These children were survivors of Khmer

Rouge. 

Unfortunately, most of these children were not

granted refugee status and were sent back to Cambodia.

Mr Bundhowi is trying to locate these children, he

would like to document their stories and publish a

book, which might offer a form of healing and to help

others understand their tragic past. If you are those

children or if you know where they are now, please

contact us at: The Documentation Center of Cambodia,

tel 023 211 875, or 012 90 55 95, or send email to

carinahoang@gmail.com.

Liist  of  chiilddren  iin  Galang:  

1 Bok Rotha F 7 

2 Bok Thida F 9 

3 Chea Soang F 10 

4 Chney Noun Pitou

5 Hak Seng Leang M 6 

6 Heur Doret M 10 

7 Hoeu Doret 10 

8 Khauv Phannet F 10

9 Khauv Phanneth F 8 

10 Krath Chan Ney M 9 

11 Lam Ya F 12

12 Lam Yong 

13 Lan Ya 

14 Leng Siev Ing F 10 

15 Lim Roth M 9 

16 Loch Chan Mara

17 Ly Chavy

18 Mao Pagna 

19 Nisa Chhit 12 

20 Pisoth Nan 

21 Ren Somalika F 10 

22 Sor pagna M 9 

23 Sor Panha 10 

24 Sor Visal 11 

25 Svay Seak M 9 

26 Syn Toby 

27 Taing Sok Keang F 11 

28 Te Uy Por 

29 Ung Lai Chang M 10 

30 Yim Chy Vak M 12 

31 YIM Polak F 11 
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THE BOOK OF MEMORY OF THOSE WHO DIED

UNDER THE KHMER ROUGE

The Documentation Center of Cambodia is writing and compiling a book of

records of names of those who died under the Khmer Rouge regime

from 1975 to 1979 and those who disappeared during the period,

who are still not known by their relatives. It also includes a section for

family tracing purposes.

DC-Cam already has in its database up to a million names of those

who may have died under the Khmer Rouge. If you would like to

have your relatives’ names, who died under the Khmer Rouge or

disappeared then, appearing in this book. 

Please contact Kok-Thay ENG Tel: 012-955-858

Email: truthkokthay@dccam.org

Website: www.dccam.org or www.cambodiatribunal.org


	Contents

