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SEARCHING FOR THE TRUTH LETTER

I translated Khieu Samphan's dissertation on

Cambodia's Economy and Industrial Development

into Khmer when I was in school in the United States.

Professor Laura Summers, who had translated the

original French into English, was kind enough to grant

me permission to do so for school credit.

Like many other young Cambodians, I saw

Khieu Samphan as an educated person and found it

difficult to believe that he was part of a regime

responsible for the deaths of over two million of my

fellow Cambodians between 1975 and 1979.

However, though analyzing his dissertation, and

through my subsequent decades of research on the

Khmer Rouge in Cambodia, I have found that he and

other Khmer Rouge leaders have lied about their

responsibility for the crimes of the regime.

The ancestor holiday (Phchum Ben) was in

September this year, around the time the trial of the

former Khmer Rouge leaders, Ieng Sary, Ieng Thirith,

Nuon Chea and Khieu Samphan, will start. If during

this holiday the accused pray to Buddha and the

monks, does it change them from what they were two

decades ago? Can Buddha and the monks relieve

them of their responsibility for the heinous crimes they

and their co-conspirators committed against millions of

Cambodian people? Can Buddha forgive their sins? I

wonder if they will say anything to the monks—themselves

targeted by the regime for elimination—beyond the

lies they have repeated to victims for over thirty years.

The Khmer Rouge leadership is still with us

today, as are their crimes against the people of

Cambodia. The crimes are not about the past, but about

today. Khieu Samphan claimed in his dissertation that

he joined the revolution because he wanted to make

the country independent and developed. Other Khmer

Rouge leaders have offered similar excuses. Comparing

these statements with my research findings and my

personal experiences under the regime, I can only

wonder what they are talking about.

I witnessed a couple killed by Khmer Rouge

KKHHMMEERR RROOUUGGEE LLEEAADDEERRSS DDEESSEERRVVEE PPRROOSSEECCUUTTIIOONN

LETTER FROM YOUK CHHANG:

Khieu  Samphan  in  the  Courtroom  in  2011 Khieu  Samphan  at  the  beach  with  Lao  delegation  during  the  state  visit  to  Democratic  Kampuchea



cadres at a public commune meeting in Preah Neth

Preah (The Eyes of Buddha) pagoda, then-Battambang

province. I saw hundreds of people die of starvation,

including my own sister, and I have documented the

millions of others who died by execution, torture,

forced labor, disease, and starvation under the Khmer

Rouge regime. The former leaders claim that no more

than one million Cambodians perished under the

Khmer Rouge. I wonder, have they ever visited their

own secret prison, S-21 now know as the Tuol Sleng

museum—only one among hundreds—where almost

14,000 prisoners were tortured and executed? Do

they know that there are about 20,000 mass graves

across the country?

In the past, Khieu Samphan stated that he and

the Khmer Rouge leaders oppose the establishment

of the Khmer Rouge tribunal. I wonder if they understand

the concept of justice. Justice during the Khmer

Rouge regime meant that those who dared to express

independent ideas or views were judged to be enemies

of the leadership, known only as "Angkar," and were

subject to elimination.

Over and over again, the Khmer Rouge leadership

stressed that the good of the nation required the

pitiless slaughter of Cambodians by Cambodians. And

they implemented their belief with a vengeance. 

Justice under the Khmer Rouge regime meant

being a "pure Khmer." As in all other things, the Angkar

set itself up to judge this quality as well, concluding

that those with education or light skin, or who dwelt

in cities, were enemies. If you fell into one of these

categories, the Khmer Rouge would kill you or starve

you to death. 

The former leaders have also said that there will

be turmoil if the Khmer leadership is ever brought to

trial. I wonder why they think so. Under the Khmer

Rouge regime, people were forced to keep quiet. To

speak out was to invite death. At the same time, they

forced us to make up lies about ourselves and about

others so that they could justify their cruel regime. I

wonder if they understand the meaning of change

and development in a democratic society.

The Khmer Rouge leaders now talk of national

reconciliation, of striving to consolidate peace and

progress, and of resolving people's poverty. The gall of

such talk from the same people who wreaked havoc

on Cambodia defies comprehension. How can you

reconcile with the people who killed your own family

members without a fair trial? What kind of "peace" can

be "consolidated" in a nation where such matters

remain unresolved? Did the Khmer Rouge regime ever

seek to reconcile with those who "served" the previous

regime or their family members, or those who were

simply city dwellers, students, or merchants? Where

was their talk then of letting "bygones be bygones"?

Where was the interest in national reconciliation or

the consolidation of peace then? The Khmer Rouge

leaders talked about progress, and then proceeded to

close the country off from the rest of the world, making

everyone work in the fields without food and without

medicine to treat the sick. What is it that happened

during that time that they did not want to let the outside

world see, and which they deny having any knowledge

of now?

The Khmer Rouge leaders talked about solving

poverty and hunger, and I wonder why we did not

have proper shelter and enough clothes to wear and

food to eat under their regime, while in fact they were

exporting our national resources—gold and rice—abroad.

Perhaps they were too busy killing the almost 5,200

prisoners the regime murdered an average of every

week of their three years, eight months, and twenty

days in power to worry about the millions left to die

without food and medicine.

The Khmer Rouge leadership is still denying

knowledge of the slaughter during their reign. On

what basis should I believe Khieu Samphan and the

others? Do they look straight in the eyes of Buddha

when they pray? Are they respectful when they greet

the monks? Do they ask for forgiveness from their victims?

_________________________________

Youkk  Chhang  iis  the  Diirector  of  the  Documentatiion

Center  of  Camboddiia  andd  Eddiitor-iin-CChiief  of  Searchiing

for  the  Truth  MMagaziine..
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SEARCHING FOR THE TRUTH LETTER

During the Democratic Kampuchea (DK)

regime, Khieu Samphan was constantly looking for

people who hated or disliked him. Those people were

considered internal enemies and were subject to be

eliminated. Today, Khieu Samphan has completely

changed his views and thoughts of the people around

him. Now he looks for his supporters, for those he

trusts the most and who could provide testimony to

support him. 

Witness testimonies worry him the most. It was

not until he stood trial that he realized most people

who survived his regime were against him. Khieu

Samphan must have so many questions in his head.

He should ask himself why those people are against

him while he always denies that his regime persecuted

and killed people. If his regime did not do wrong, he

would not be scared of any witnesses.  

At the courtroom on June 30, 2011, Khieu

Samphan complained that almost all the witnesses in

the provisional list provided by the judges were not on

his side. "I noticed that the super majority of the

witnesses were the witnesses of the co-prosecutors.

The witnesses that I proposed was not in the list,"

Khieu Samphan read his statement. 

Now Khieu Samphan wants justice. But during

the DK period people were arrested, put into jails,

forced to confess and then executed without justice or

fair trial. During that time, Khieu Samphan pretended

to forget that those victims also wanted justice.     

At the courtroom, Khieu Samphan said justice

can never be delivered if his witnesses do not testify.

However, during the DK regime, those who were

arrested not only did not have any witnesses to support

them, but they could not defend themselves either.

He argued that "to make sure that this proceedings

are smooth and proper and to make sure that the

truth is finally ascertained and that my honesty will be

revealed, this can only be made if the court agree to

pay attention to hear key witness that my team proposed."

It is obvious from this statement that Khieu Samphan

acknowledged that those who were killed during the

DK regime need justice. Is he really pretending to

acknowledge, or is he acknowledging it now only

because he is in their shoes? 

The witnesses he proposed were his close

associates, those who lived with him and those who

knew what he was doing. Much like that

of the Khmer Rouge regime, Khieu

Samphan does not trust others besides

his very close friends and comrades. He

does not trust other Cambodian people

and this is why he said that Cambodian

people "exaggerate" about what he did.

If he is so sure of his steadfast claim that

his regime did not kill people, he should

be able to trust survivors by allowing

them to talk about him.

___________________________________

Socheat  Nhean  iis  the  Team  Leadder  of

Searchiing  for  the  Truth  MMagaziine..

KKHHIIEEUU SSAAMMPPHHAANN NNEEVVEERR TTRRUUSSTTSS HHIISS PPEEOOPPLLEE
Socheat Nhean

Khieu  Samphan  sitting  in  the  Courtroom  in  August  2011
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On September 5, 2011, Vann Nath passed

away. As one of only fourteen known survivors of the

infamous S-21 prison, Vann Nath was a witness to history

and exhibited great strength in providing his testimony

despite the horrific crimes he suffered and in the face

of the impunity enjoyed by his former tormentors for

over thirty years. When the Khmer Rouge Tribunal was

finally established to seek

justice for victims of the

Khmer Rouge, Vann Nath

chose not to apply for civil

party status. He made this

choice because he under-

stood that his primary duty

was to provide testimony

for subsequent generations

of Cambodians to learn from.

This reflected a concept of

justice that focuses on the

future of humanity, rather

than temporary individual

desires for retribution,

revenge or remuneration.

The passing of Vann

Nath before others responsible

for the creation of Tuol

Sleng S-21 prison are tried

is a tragedy that highlights

the high cost that the simple

passage of time can inflict

on the pursuit of justice. Sadly, this tragedy repeats

itself silently throughout Cambodia, as each day victims

of the Khmer Rouge pass away without having been

provided any measure of justice. What is even more

tragic is the fact that many of these deaths could be

prevented if ordinary Cambodians had access to modern

healthcare, making the world-class healthcare provided

to the accused at the Tribunal appear unfair to many

victims. It is hard to explain lofty, abstract goals such

as promoting the "rule of law" to victims who cannot

afford to even see a doctor.

Nevertheless, by providing medical care to the

accused out of respect for fair trial and human rights

principles, the Tribunal can present a counterpoint of

compassion to the terror,

torture and degradation

Vann Nath and many others

suffered at Tuol Sleng S-21

and other Khmer Rouge

prisons throughout

Cambodia. 

Although protecting

the rights of former Khmer

Rouge leaders can at times

be a bitter pill to swallow,

doing so, even when it is

difficult or unpopular, provides

a lesson for the future of

which Vann Nath could be

proud: that every human

being has a right to dignity

and equality under the law.

Vann Nath was a

friend to many of us and

will be missed by everyone

at the Center and many

others throughout the world.

We will all miss, but draw inspiration from, the palpable

sense of peace that emanated from within him.

_________________________________

Youkk  Chhang  iis  the  Diirector  of  the  Documentatiion

Center  of  Camboddiia  andd  Eddiitor-iin-CChiief  of  Searchiing

for  the  Truth  MMagaziine..

VANN NATH:  WITNESS OF HISTORY

Vann  Nath  in  the  1980s
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Vann  Nath  in  2006

Biography  of  Vann  Nath  at  S-221Vann  Nath  at  S-221  in  January  1978
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The Khmer Rouge Standing

Committee aimed to ensure

compliance and eliminate dissent by

oppressing the people through

psychological dominance.

The defilement of Khmer

religion, Khmer art, Khmer familiar

relations, and the Khmer social

class structure undermined deeply-

held societal assumptions. The

Khmer Rouge also destabilized the

mass psychology that was secure

in those realities. Cambodia's

psychology was thus altered in

damaging and enduring ways. 

In societies that experience

war and genocide, trauma signifi-

cantly impacts the people's

psychology. The ripple effects of

this damage are often incalculable.

There are well-established statistics

demonstrating a higher prevalence

of trauma-related mental health

disorders in post-conflict societies.

This book considers the mental

health implications of the Khmer

Rouge era among the Cambodia

populace. 

Specialists in trauma mental

health discuss the increased rates

of post-traumatic stress disorder (PTSD) and major

depression, among other major mental health disorders,

in the country. They also discuss the staggering burden

of such a high prevalence of societal mental illness on

a post-conflict society. Legal experts discuss the way in

which the Extraordinary Chambers in the Courts of

Cambodia can better accommodate victims and

witnesses who are traumatized to avoid re-traumatization

and to ensure a meaningful experience with justice. The

text also offers a set of recommendations for addressing

the widespread mental health issues within the society.

The book is available at DC-Cam and Monument Book.

CAMBODIA'S HIDDEN SCARS:
TRRAAUUMMAA PSSYYCCHHOOLLOOGGYY IINN TTHHEE WAAKKEE OOFF TTHHEE KHHMMEERR ROOUUGGEE
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After the integration of the Khmer Rouge forces

into the Cambodian government in 1996, Veal Veng

was created as one of the districts in Pursat province.

Previously, Veal Veng was one of the communes of

Kravanh district.  Approximately 120 kilometers from

Pursat town, Veal Veng can be reached by Road

Number 56 which links Pursat town and Veal Veng

passing Kavanh district. The road between the town

and Kravanh district was paved and smooth, but from

Kravanh district to Veal Veng was small and bumpy. It

is a gravel paved road with several old and ailing bridges.

Veal Veng district town is located 75 kilometers

from Thai border of Trat province. The border checkpoint

is called Thma Da. Nowadays, the authorities of both

countries allow their citizens to cross the border only

on Saturdays. At about 60 kilometers at the south of

Veal Veng district is O Ta Som commune, where a

Chinese company is building a hydroelectric power

station. O Ta Som is just about 40 kilometers from

Koh Kong provincial town. 

Veal Veng comprises of five communes:

Pramoy, Anlong Reap, O Ta Som, Kra Peu Pi, and

Thma Da. Veal Veng has the population of 13,822

people or 3,197 families. At the present time, the

government is drafting a decree to create more

communes and villages for Veal Veng because of its

huge space of land. According to the head of

administration department of Veal Veng district, Chin

Ly, 40% or 50% of the people living in Veal Veng is

former Khmer Rouge cadres. Asides from this group,

new people came from various provinces to make livings

because of the huge space of land which makes it

easy for them to do the farmings. In addition, Veal

Veng covers thousands of valuable forest land full of

mountains and wildlife animals, including elephants,

tigers, wild oxen, wild buffalos, deers, boas and so on.

In 1979, after the Vietnamese troops arrived in

Cambodia, a majority of upper level Khmer Rouge

cadres, top military leaders, workers from Phnom

Penh, cadres from various zones, and regional cadres

escaped to Khmer-Thai border. Veal Veng is a former

place where the Khmer Rouge soldiers took shelter

and used guerrilla tactics to ambush the Vietnamese

troops and People's Republic of Kampuchea (PRK)

troops who stationed. However, this region did not

have as many as Khmer Rouge forces hiding like in

other places. 

There were two Khmer Rouge divisions, the

second and third divisions, stationing along Khmer-Thai

border, starting from Koh Kong to Thma Da region of

VVEEAALL VVEENNGG::  BBEEFFOORREE AANNDD NNOOWW
Vannak Sok and Dany Long

Road  to  Veal  Veng Veal  Veng  District  town



Veal Veng district. Ren, Ta Mok's son-in-law led the

second division. According to former Khmer Rouge

cadres living in Veal Veng district, Ren's wife is Krou,

Ta Mok's daughter and that Seng, former deputy chief

of division 164 based in Kampong Som between 1975

and 1979, led the third division. Meas Mut, a former

division 164 chief and former son-in-law of Ta Mok,

served as a commander in chief along the border of

Koh Kong province, Thma Da and Samlot district,

Battambang.

Ren, the second division chief, died in 1987

from disease shortly after he shot king cobra and eating

her eggs. Seng, the third division chief, (Ren's brother)

died from mine explosion in late 1980s. 

When the Vietnamese withdrew their troops

from Cambodia in 1989, the Khmer Rouge sent more

soldiers and their families to live in other parts of Veal

Veng in attempt to widen their base. Particularly, from

1993 onwards, the Khmer Rouge began to build

houses and divided plots of land for their citizens to

do the farming gradually. 

Between late 1980 and early 1990, Khmer

Rouge leaders created three additional autonomous

brigades in Veal Veng after the the second and third

division were demobilized. Uon Yang led one

autonomous brigade, which carried out the operation

along Veal Veng, Kravanh district, Pursat province, and

Mong Russei district of Battambang province, particularly

along road number 56. Ieng Phan led another brigade

which carried out the operation along railroad, from

Pursat to Battambang province, especially Ta Nak railway

station, located in Kra Kor district. Kim Peou led the

last autonomous brigade which carried out the operation

and defended Veal Veng. After the integration in 1996,

Uon Yang became Veal Veng district chief and won

the election to serve as head of Veal Veng district

council from 2009 until today. Ieng Phan became a

deputy commander of the 5th military zone of the

Royal Cambodian Armed Forces (RCAF). Kim Peou

became the commander of brigade number 14 of the

RCAF. 

During the integration with the Cambodian

government in 1996, the government gave former

Khmer Rouge cadres freedom and allowed them do

their business. And the former Khmer Rouge cadres

cut timber and sold to Thailand. Selling timbers to

Thailand had begun prior to the integration, but not in

a big scale, because the Chinese was no longer aided

them. Therefore, the Khmer Rouge soldiers needed to

be self-reliant. 

Unlike other areas controlled by former Khmer

Rouge cadres, such as Samlaut, Malai, Preuk Mountain,

Sam Peou Loun, Kam Rieng, Anlong Veng where a

majority of land forest have been converted to corn,

sesame, bean, and especially cassava farms, Veal Veng

district still has a large area of land forest. A large

majority of people are satisfied with the development

in villages and communes due to the leadership of the

government, including constructing roads, defusing

land mine, and building hydroelectric power station.

The construction and development have made their

lives be more convenient. However, some people are

worrying that companies which have come to develop

this area affect the farms which people have cleared

and grown crops from a long time ago. The companies

have confiscated some land without paying any

compensation, despite the fact that village people

actually have land certificates and titles authorized by

village and commune offices (according to villager's

report). 

The existence of the companies coming to

develop this district had more negative effects on forest

and wildlife animals, given that most companies have

chop down the trees to have more land to make rubber

plantation farms and grow other crops. In approximately

short coming future, the next generation will not be

able the see the beautiful forests of Veal Veng if the

government does not take strict and serious actions.

___________________________________

Dany  Long  iis  the  Team  Leadder  of  PPromotiing

AAccountabiiliity  PProjject..

Vannakk  Sokk  iis  the  Team  MMember  of  PPromotiing

AAccountabiiliity  PProjject..
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Sixty three-year-old Rochoem Tun lives in

Banteay Meanchey Province. His revolutionary name

was Chiem. He became a personal messenger and

guard of Pol Pot, Ieng Sary, and Nuon Chea ever since

he joined the revolution in Ratanakiri. Once, Chiem

drove Prince Sihanouk, the Princess, and the senior

Khmer Rouge leaders to visit the liberated regions and

other places of the Khmer Rouge. After years he was

assigned to work at the Ministry of Foreign Affairs.

Today Chiem remains respectful and loyal to the former

Khmer Rouge leaders. 

Chiem is a Charay ethnic born in Ratanakiri

Province. He has five brothers. In 1966 he left home

and joined the Khmer Rouge movement with his

brother-in-law named Lao. Chiem first met Ieng Sary

at Office 100, and there he was assigned to work in

the defense unit. Then he met Pol Pot, Nuon Chea,

and Koy Thuon in a year later. Later on Pol Pot established

Office 102 and appointed Ieng Sary to manage and

operate the newly established office. 

Chiem learned about military tactics while in

Office 100. He was often advised by the senior Khmer

Rouge leaders how to develop self-initiative, leadership,

and good moral conduct, as well as how to build

mutual understanding with his peers and superiors. In

1968 the Khmer Rouge mobilized people and three

hundred soldiers to grow rice at Bakham Commune,

Borkeo District, Ratanakiri Province for the Office

100's supply. In 1969 Pol Pot traveled to Hanoi and

Beijing. In May 1970, after Lon Nol overthrew Prince

Sihanouk through a coup d'etat, Pol Pot and his wife,

Khieu Ponnary, returned to Cambodia through the

Dragon Tail route (along the borderline between

Ratanakiri Province, Lao, and Vietnam) and travelled

to Kampong Cham. While traveling Pol Pot appointed

Chiem, Ken (deceased), Huon (deceased), Phat

(deceased), Soem (deceased), and Ky (deceased), all

of whom belonged to diverse ethnic minority groups

such as Tumpuon, Kroeng, Karet, Prey, and Kachak

ethnic group, to serve as his personal defense unit.

Meanwhile, Ieng Sary left Beijing to accompany Prince

Sihanouk back to Cambodia. 

A group of eighty people led by Pol Pot and

including Chiem along with several intellectual members,

namely Tiv Ol, Pong, Yan, So Hong (Pol Pot's

nephew), traveled on foot to Kampong Cham. This

seven-month journey started in May and lasted until

December 1970. Pol Pot and Chiem occasionally

stayed at Office 17, 19, 20, 24, 30, and 31, located in

the compound of a rubber plantation in Stung Trang

District, Kampong Cham province. At first Chiem met

Nuon Chea, Khieu Samphan in Stung Trang district.

Later several prominent Khmer Rouge cadres from

different regions gathered. These included Hou Nim

and Hou Yun, who traveled overnight with the assis-

tance of messenger guides in order to meet with Pol

Pot in his offices. Once they completed their work,

these cadres returned overnight to their respective

regions, again assisted by the messenger guides. 

Besides serving in the defense unit, Chiem

became Pol Pot's personal messenger. He delivered

letters by bicycle to Son Sen, who was in the battlefield,

and to several other Khmer Rouge leaders.  Beginning

in 1973 Chiem traveled by motorcycle to deliver letters

to Skun, Prek Kdam, Oudong, and to Pol Pot's office,

REMAINED FAITHFUL TO SENIOR KHMER ROUGE LEADERS
Bunthorn Som

Chiem  sitting  in  his  house  in  Banteay  Meanchey  province



located near Amleang, Kampong Speu Province. 

During the rainy season in 1971, Chiem drove

Pol Pot to preside over an opening ceremony of a military

training in the liberated zones. Meanwhile Chiem also

led the way for Nuon Chea to meet and work with So

Phim in the Eastern Zone. In 1972 Nuon Chea and

Chiem traveled on foot to work with Ros Nhim and

several other cadres in Samlaut. They had to go

through Kampong Thmar (Baray District, Kampong

Thom Province), Kampong Leng, and Kampong

Chhnang Province. It took them four months to reach

their destiny. This was also because Nuon Chea had to

work in Amleang. Nuon Chea and Chiem spent a

week in Amleang before they returned back. In 1972

Chiem was married to Sreng Bunly at the Office in

Stung Trang. Bunly was born in Choeung Prey Commune,

Kampong Cham Province. She was a female cadre of

Department 304 (specialized in arts) and worked

closely with Koy Thuon. After her marriage with Chiem,

she was assigned to cook for Pol Pot and Nuon Chea. 

In 1973 Pol Pot left his office to command the

armed forces in the battlefield in Amleang. Later on he

established another office, the so-called office K4, which

stood next to the foothill of Pis Mountain, located near

Taing Poun Village, Kampong Tralach District,

Kampong Chhnang Province. Because Nuon Chea was

assigned to run the office in Stung Trang District,

Chiem had to rotate his work between Pol Pot's office

in Amleang and Nuon Chea's office in Stung Trang.

Around the same time, Chiem picked up, Prince

Sihanouk and the Princess, as well as Ieng Sary, who

had accompanied the royal couple since their trip

from Beijing,  from the Dragon Tail. During their visit

to the country, the king and queen were accompanied

by several senior Khmer Rouge cadres such as Pol Pot,

Nuon Chea, Khieu Samphan, Hou Nim, Hou Yun, Son

Sen, Nay Sarann, and Koy Thuon, along with some

Vietnamese and Chinese journalists. They went to visit

the Khmer Rouge liberated areas in Siem Reap

Province. The Prince and Princess spent three days

each at Stung Treng Province, Anlong Kramuon Sar

(located near Thala Barivatt), Stung Sen District,

Kampong Thom Province, and Okbal Chhluos (located

next to the foothill of Koulen Mountain). During their

trip, the Prince Sihanouk and his wife traveled by a

jeep car which had been made in China. Chiem was

their driver, and they often traveled at night because

they feared America's bombarding. However when in

Siem Reap, Koy Thuon suggested that they travel by a

French Peugeot 404 because their car did not run well

with bumpy roads. One night while crossing a sandy

road, the driver lost control and crashed the car into

the trunk of a tree. Prince Sihanouk and his wife were

injured in the accident. Surprisingly, the Prince stated

that, "At least I can shed my blood in the battlefield."

The Price, the Princess, and the delegates also had a

chance to visit Kulen Mountain, Banteay Srei temple,

and Angkor Thom temple, all of which had been

recently liberated by the revolutionary army of the

Khmer Rouge. 

In 1975, Chiem was assigned to work with Pol

Pot at the train station. However, Pol Pot rotated his

office 870 to different areas such as those near Tonle

Bassak Rriver, next to the Royal Palace, and various

zones. Nuon Chea and Khieu Samphan also rotated

their work sites. 

Later on, Pol Pot assigned Chiem to work with

Ieng Sary at the Ministry of Foreign Affairs, also known

as Office B1 (today's Council of Ministers), while his

wife still cooked food for Pol Pot and Nuon Chea as

normal. After working for hours, Pol Pot, Nuon Chea,

and other senior Khmer Rouge leaders usually had

their meal at the central cooperative, Office K3, (located

along Tonle Bassak River). They also shared a flat

together. One day, while eating, Ta Mok claimed that

So Phim, Koy Thuon, and Son Sen failed to lead the

armed forces to Phnom Penh before he did. His arrogant

claim provoked an irritation and argument among the

leaders. However, Pol Pot tried to diffuse the situation

by saying "the victory over Phnom Penh was achieved

by the integrity and unity of everyone." Despite this

compromise, Ta Mok went on arguing.

At Office B1, Chiem was responsible for cleaning

up the bathroom, bedroom, office, and cooking for
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guests from Vietnam, China, Laos, Yugoslavia, Romania,

Albania, Cuba, East Timor, and other countries. He

was advised by Long Norin and Suong Sikoeun to do

all this work. Later on there were new appointments

of some students who had studied in France. They

stayed at the office near Boeng Trabek upon their

return to the country. Seng Hong was appointed as an

assistant to Ieng Sary, while Ouk Sokun, Chuon

Prasith, Chan Yorrann, In Sopheap, Long Norin, Bun

Heng, and Tit Samnang, were assigned to work in the

Office of Political Affairs at the Ministry of Foreign

Affairs. So Hong was the one who ran this office. 

Everyday Chiem received a meal three times:

breakfast, lunch, and dinner. Normally there would be

at least two kinds of dishes accompanied by sweet or

fruits. The food supply was provided by the state market

(today's Central Market) managed by Ministry of

Commerce. Unable to join the meal at the central

cooperative, Ieng Sary occasionally ate at his office

with Chiem. Chiem often traveled with Ieng Sary and

the delegates to the liberated regions, and sometimes

he brought Ieng Sary to meet the students from

abroad so that Ieng Sary could inform them about the

progressive situation of the regime and advise the students

to integrate themselves into the cooperative. 

In 1976 Chiem escorted Pol Pot and several

senior Khmer Rouge leaders, Von Vet and Doeun to

pay a month-long visit to China in Kwangsi, Yunnan,

Shanghai, Beijing, and other liberated bases of Mao

Zedong in other provinces. Besides working with Pol

Pot and Ieng Sary, Chiem also worked as a driver

transporting Prince Sihanouk to visit some provinces

throughout Cambodia. 

In 1978 Chiem helped build a new palace for

the Prince Sihanouk located in the east of Independence

Monument (today's North Korean Embassy) because

the Prince suggested that his previous palace should

be used to accommodate international guests. 

In the same year Chiem escorted Pol Pot to visit

the Northwest Zone. In Pursat Province, Chiem witnessed

that hundreds of people barely had gruel with water

convolvulus. Chiem teased Ros Nhim, who was the

chief of the Northwest Zone, saying that "According to

the party's report, when people could only have gruel

with water convolvulus, it would indicate that the

chief of that region was incapable." Nonetheless, Pol

Pot often made fun, by stating that "even in developed

cooperatives people were still starved." Finally, they

took the road crossing Siem Reap, and then traveled

by boat to return to Phnom Penh. 

During his training session, Chiem often overheard

the mentioning of CIA, KGB, and Chinese Kok Minh

Tang's movement, whose attempt was to overthrow

the revolution, and that the Angkar kept every cadre

informed and encouraged them to be alert. Angkar

also claimed that Vietnam "was an ambitious successor

who attempted to integrate Cambodia into the Indochina

Alliance." Since then Chiem noticed that some of the

prominent cadres constantly disappeared, while Ta Mok's

elite started to wipe out their thought-to-be-useless

cadres in many zones. However in late 1978 Angkar

issued a letter ordering every cadre to build up their

mutual understanding and avert accusing each other. 

On December 29, 1978, Ieng Sary held a discussion

with Chiem, claiming that "now that the Vietnamese

troops invaded this area, we must exile Prince

Sihanouk to Poipet." At night Chiem transported the

Prince, his wife, Pen Nuth, and his wife along with

three others in two Mercedes cars. There were also

two Jeep cars, one leading the way, while another one

followed at the rear. Chiem arrived at Sisophorn at five

thirty in the morning. He was advised by Ieng Sary,

who said, "if the Vietnamese troops attacked

Sisophorn, Chiem must adhere to Angkar's order. If

the Angkar ordered Chiem to migrate the king to

Thailand, he must do as ordered."

Chiem stayed in Poipet until January 4, 1979,

when he received an order from Ieng Sary to bring the

Prince and others back to Phnom Penh. Finally Chiem

brought the Prince to his palace stationed in the east

of Independence Monument at five in the evening on

January 5, 1979. In that evening, Angkar hosted a

party for the Prince. However, on the next day, Pol Pot,

Nuon Chea, Son Sen, and Ieng Sary held a meeting at
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a house known as House Number One (today's

Cambodian Development Council) with a purpose to

request the Prince Sihanouk to visit Beijing and the

United Nations to raise the issue of Vietnamese

encroachment on Cambodian territory. At eight in the

evening, Chiem brought Prince Sihanouk to the airport. 

At midnight, Chiem mobilized the forces at the

Ministry of Foreign Affairs to stand as defense forces.

At twelve Chiem noticed the explosion of the

Vietnamese troops attacking the Khmer Rouge forces

along waterways and National Road Number One. On

the morning of January 7, 1979, Chiem met Ta Mok.

Ta Mok suggested that Chiem mobilize the forces to

attack the Vietnamese forces in Neak Leoung, promising

that he would send twenty tanks, and advised Chiem

to wait for an order from Sou Met from the office of

General Military Staff. In contrast, Chiem did not

receive any orders from Sou Met. Instead Chiem

deployed the defense forces from the train station to

the Russian Hospital. Ieng Sary, his family, and the

Chinese delegates decided to enter Thai territory. 

At twelve in the afternoon, under chaotic situation

Chiem ordered his messenger to spy on the progress

of the Vietnamese invasion, and finally became aware

that the Vietnamese forces were now in downtown

Phnom Penh and at the Central Market. Chiem decided

to withdraw his forces to Thmat Porng. In mid March,

Chiem moved from Thmat Porng and commanded his

military forces to strike against the Vietnamese forces

and it was not until April that Chiem was stationed in Pailin.

In May Chiem met Pol Pot and Ieng Sary in

Samlaut to receive advice about what to do next.

Angkar assigned Chiem to systematize those who

escaped from Phnom Penh into team, group, platoon,

company, battalion, regiment, and unit, and command

the militiamen to fight in the battlefield while evacuating

children, women, and the elderly to settle in camps.

Angkar would take immediate action to deal with

political, military, economic and technical issues. 

Angkar then divided its liberated regions. Ieng

Sary took over rule in Pailin and Malai, while Son Sen

and Nuon Chea took over in Sampov Loun, known as

in-the-west-battlefield. Ke Pauk and Ta Mok supervised

regions in the north of Poipet, Preah Vihear, Ratanakiri

and Mondulkiri. Pol Pot and Khieu Samphan manipulated

a region in Anlong Veng. Chiem was responsible for

management of food supply, transportation, and at

the same time he supervised Unit 450 in Malai. Sok

Pheap was the military commander and So Hong was

the advisor regarding political issues. 

Later on, Pol Pot and other senior Khmer Rouge

leaders attended a meeting in Chhatt Mountain concerning

the Paris Agreement to attempt a ceasefire and an

election. However Ta Mok disagreed with the idea and

commanded his Khmer Rouge forces to wage an attack

against the new government in Phnom Penh. Through

a radio program, Ieng Sary, Sok Pheap, a commander

of Unit 450 in Malai, Y Chhean, a commander of Unit

415, were accused as enemies. This agitated Ieng

Sary's followers to protest against the alleged accusations,

and they defected from the Khmer Rouge and integrated

with the new government on August 15, 1996. 

In 1997, Chiem was convinced by the new

government's mission to agitate the former Khmer

Rouge cadres in Stung Treng, Ratanakiri, Mondulkiri,

and Kratie to integrate into Cambodian government.

In 1998, former Khmer Rouge cadres stationed in

Anlong Veng assimilated into the new government,

and that silenced an attempted movement of the Khmer

Rouge. Finally, Chiem was appointed as a deputy governor

of Malai District by the Cambodian government, and

later on he became a permanent member of

[Cambodian People Party's] committee based in Malai. 

Chiem joined the Khmer Rouge revolution

when he was eighteen years old. Chiem remained

respectful and faithful to the senior Khmer Rouge

leaders despite the fact that these leaders were

charged at the Khmer Rouge Tribunal. Nonetheless,

he did not put any blame on Ta Mok, who was a cruel

criminal responsible for killing many people, nor even

the Khmer Rouge cadres.  

__________________________________

Bunthorn  Som  iis  a  Staff  Wriiter  of  Searchiing  for  the

Truth  MMagaziine..
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Born in Takeo

province, twenty-four

years old Chheang

Chamroeun was very

interested in reading

facts and events of

history of Cambodia

and other countries. However he admitted that he bore

little knowledge of his parents' bitter experiences. He

first learned about the Khmer Rouge at one point

when his father talked to him about forced labor,

starvation, fighting, and particularly killing. But he failed

to question further about these horrible experiences as

he thought it was too much to take at once.

Nonetheless, what he bore in mind was "Why did

Khmer kill Khmer?" 

After finishing high school in 2005, he followed

his brother's footsteps and took history as his

undergraduate degree in order to become a history

teacher. In 2007, he was inspired by his brother,

Chheang Dara, also a former volunteer at the DC-Cam,

to seek voluntary work with a hope to expand and

enhance his knowl-

edge of the Khmer

Rouge history. He

acknowledged that

by working with the

victims and survivors

of the regime, he

learned a great deal from their first-hand experiences.

He was able to interview former Khmer Rouge cadres and

victims in Mondulkiri. He was confused when hearing

two sides of the story at once, but felt sympathy for

Cambodians as a whole, who survived the murderous

Khmer Rouge regime. Although he was with DC-Cam

only one week, his interest in seeking an answer to his

question above grew more vigorously. He said he

consulted with many reading materials, but still thought

the answer was incomplete. 

Upon his graduation, he pursued his goal to

teach history at Secondary High School in Kampong

Speu Province. Chamroeun stated that only when the

textbook History of Democratic Kampuchea (1975-

1979) was written and was incorporated within the

national curriculum was he able to

find a complete answer to his

question. He said the book provided

many factual and sequential

events of how the Khmer Rouge

came to power, and ideologies

the Khmer Rouge followed.

Furthermore, after the opportunity

to take part in a one-week local

training session on teaching

Democratic Kampuchea history in

his province, he admitted that the

training comprehensively enhanced

his knowledge, and strengthened

and intensified his teaching

HHIISSTTOORRYY SSHHAAPPEESS TTHHEE FFUUTTUURREE
Sreinith S. Ten

Chheang  Chamroeun

"Teaching history is an indispensable means to understand
the consequences of past actions and find a way to hope for
a better future,"

--CChhhheeaanngg  CChhaammrrooeeuunn,,  
aa  sseeccoonnddaarryy  hhiigghh  sscchhooooll  hhiissttoorryy  tteeaacchheerr  aanndd  aa  ffoorrmmeerr

vvoolluunntteeeerr  aatt  DDooccuummeennttaattiioonn  CCeenntteerr  ooff  CCaammbbooddiiaa  ((DDCC-CCaamm))



methodologies as a young history teacher. He found

the K-W-L methodology useful for his teaching as it

highlights what students know about the topic, what

they want to know, and what they have learned from

the topic. 

When asked about challenges in teaching the

Khmer Rouge history to young students, Chamroeun

said that many of his students did not believe his

detailed description of living experiences under the

Khmer Rouge regime. He was often challenged and

asked why the Cambodian people at that time dared

not rebel against the Khmer Rouge and why Pol Pot

killed his own people. Some expressed their anger

and aimed to take revenge against the Khmer Rouge

cadres. Chamroeun welcomed the training because it

equipped him with relevant information to answer his

students' questions. Most importantly, with the guidance

and explanation on the importance of understanding

psychology when teaching the history of Democratic

Kampuchea to children of both victims and perpetrators

of the Khmer Rouge regime, Chamroeun hoped to use

all available mechanisms suggested by Dr. Ka

Sunbaunat to lessen the anger or heated reactions of

students toward calls for the brutal killing of the surviving

perpetrators. 

As a young history teacher, Chamroeun hopes

to be actively involved in teaching the Democratic

Kampuchea history to the younger generation. He

believes that teaching this history will help students

understand the consequences of the past, be tolerant

toward one another, and learn to forgive and forget in

order to guarantee that the future of Cambodia is

secured. When asked about his future goal, Chamroeun

stated that he is determined to pursue his teaching

career in order to make a big contribution to the

national reconciliation.

__________________________________

Sreiiniith  S..  Ten  iis  a  translator  for  Searchiing  for  the

Truth  MMagaziine..
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LLOOOOKKIINNGG FFOORR AA LLOOSSTT BBEESSTT FFRRIIEENNDD
My name is James L. Black. I am looking for my Cambodian best friend, Ith Sareth, who disappeared as the

Khmer Rouge took power in Cambodia in April 1975. Sareth came to study at the University of Georgia in early

1960s. After his graduation, later he was appointed director of the Agence Khmer de Presse between 1972 and

1975 and he was also a professor of law. I am also looking to make contacts with his brothers, sisters, relatives or

any person who knew him in Cambodia or abroad. Please feel free to contact me at jlblack.jim@gmail.com, or by

phone: +1 229-630-3672 or postal service at 1709A Gornto Road, #257, Valdosta, Georgia 30601, USA, or contact

the Documentation Center of Cambodia at 016 876 692 or 023 211 875.

Ith  Sareth  in  1963 Ith  Sareth  in  Belgium,  1963 Ith  Sareth  at  University  of  Georgia  ,  1964
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Fifty seven-year-old Nhem Sophan owned several

photos taken during the Khmer Rouge regime. One

photo taken by her beloved brother, who was a secretary

of Sotr Nikum district during Democratic Kampuchea

regime, shows Sophan in Siem Reap province in a

medic uniform just after the Khmer Rouge took

power. On August 28, 2011, Sophan brought another

rare photo of her brother-in-law, she just rediscovered,

to the office of the Documentation Center of

Cambodia (DC-Cam) where she had longed to visit

years ago. "That place [DC-Cam] has a good collection

of old photos and I wanted to donate this one, so that

they can preserve it well," joyfully said Sophan. 

Sitting on the comfortable chair in the hotel

lounge where she was placed before she was taken to

see a hearing of Nuon Chea and Ieng Thirith the next

day, Sophan looked at the photo of her brother-in-law

with whom she had never met in person. Sophan

knew only her brother-in-law's revolutionary name which

was Keo. However, she knew more about Keo than

just his name.  Keo, standing in the photo among sixteen

other diplomats dressed in professional and Khmer

traditional attire, was a diplomat who was sent to

either China or North Korea during the early phase of

the Democratic Kampuchea regime of 1976. "Keo

returned to Cambodia and gave lots of photos to my

sister [Keo's wife]. Then my sister gave them to my

mother to keep," said Sophan.

Sophan added that this photo of Keo was one

of several photos she owned. During the middle of the

Democratic Kampuchea regime, as a purge was falling

on Sophan's family, they threw all the photos away,

except this one which was hidden at the bottom of

suitcases. They threw away all photos of Keo for the

safety of the family after Keo disappeared.  

After 1979, this photo disappeared again.

Sophan's family searched everywhere in the house.

Years later, luck came and Sophan found the photo.

"One day, I was trying to burn down all the messy old

books. Fortunately, I saw this photo inside," said

Sophan.

Life  history

Sophan had nine siblings—three brothers and

six sisters. Five of them joined the Khmer Rouge revolution.

PHOTOS REMIND OF THE PAST
Socheat Nhean

Keo  (Nhem  Thol´s  husband)  standing  5th  from  left  with  other  diplomats



Sophan was the last one in the family to join the

revolution—in 1973. Like other siblings, Sophan joined

the revolution through her second brother Nhem

Noeun, who joined earlier and became secretary of

Sotr Nikum District of Siem Reap Province after April

1975. Sophan joined the revolution by volunteering

and to escape all kinds of threats from the Lon Nol

soldiers. "At the time, the Lon Nol soldiers came to the

village and raped young girls and [we] could not make

any complaints," said Sophan. 

Shortly after Sophan joined the revolution, she

was sent to Chi Mountain in Kampong Thom Province

where, according to her, she was placed with other

base people because she was not totally trusted since

she was from the Lon Non-controlled area. After that,

she occasionally met her brother since he was transferred

from one place to another to work. 

Once in 1975 Sophan visited Siem Reap after

Noeun told his messenger to drive Sophan there on a

motorbike. "The journey took the whole day. I arrived

in Siem Reap just before dark. I was happy to meet

him [Noeun]," Sophan saw her brother with joy, "he

took a photo of me. He lived in a small house." That

moment was the last time she met her brother.

Just after the Khmer Rouge won victory,

Sophan's sister Nhem Thol was sent to Phnom Penh

to work in the commerce unit, while her husband,

Keo, worked as a diplomat. Thol visited home once

and then she sent Sophan to Kampong Cham to work

as a medic, then a dentist. Nhem Thol slept in

Kampong Cham for a night with Sophan. It was at the

time that Thol told Sophan about her husband's

career.  

Once in 1976 Sophan was taken to Phnom

Penh by Thol to visit her office near Phsa Chas (Old

Market) where she saw the city as very quiet, "it

[Phnom Penh] was very quiet. Not as many people as

before-completely silent."

Since that time, Sophan never met her sister

again. Sophan had no idea where her sister was. After

the Khmer Rouge collapsed, Sophan went to Tuol
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Nhem  Sophan,  age  15,  in  medical  staff  uniform,  1975  

Biography  of  Nhem  Thol



Sleng museum in 1981, but she could find neither her

biography nor photo. Sophan had lost all hope of finding

her sister. 

October 18, 2003, was a big surprise when the

staff of DC-Cam brought Sophan biographies of Nhem

Thol and Nhem Noeun from S-21 prison. 

S-221  Biography  and  String  of  Purges  

The purge of Sophan's family can be traced

back to the event in February 1976 when a small

attack occurred in Siem Reap Town, after which the

Central government placed suspicion on Koy Thuon,

the secretary of Northern Zone. Siem Reap Town was

just about 40 kilometers away from Noeun's office in

Sotr Nikum District. Noeun was believed to be a close

associate of Koy Thuon. Less than two months after

the attack, Koy Thuon was summoned to Phnom Penh

where he was removed from the position as secretary

of the Northern Zone and was assigned by the Central

government to be in charge of the commerce ministry. 

Soon after, Noeun was arrested and sent to S-21.

In a 14-page biography at S-21, Noeun, born in 1938,

was a student of Koy Thuon at Preah Sihanouk High

School of Kampong Cham Province in 1962 and it was

during this time that Noeun was taught about communist

ideology and he joined the Party membership in June

1970. Noeun held the position of secretary of Sotr

Nikum District since 1974, according to his biography.

Noeun's wife—Ros Sithat—served as a member of a

commune council that was in charge of a weaving

unit. The biography wrote in great detail about Noeun

which described his siblings, parents, career background

as well as his wife's family background. After Noeun

was arrested and perhaps killed, another brother,

Nhem Noeu, was sent to a prison in Siem Reap along

with his father. Noeu did not survive, but fortunately

his father did. 

Soon afterwards, purge fell on Nhem Thol, who

was the deputy chief of women's affairs of Office 51

at the commerce ministry. Thol was arrested and sent

to S-21 on February 25, 1977 at the age of twenty-nine.

At the time, Thol had one daughter.  

The fate of Thol's husband, Keo, and her daughter

is not known. The final purge fell on Sophan herself,

who was removed from being a dentist and then sent

to do agricultural work with other people. "One day a

man came and asked me to get into the car and drove

away. Then I was told that I had brothers who

betrayed the revolution. I thought I was going to die."

In 2008, Sophan filed a complaint to the Khmer

Rouge tribunal to find justice for her sister who was

killed at S-21. "I need justice for my sister," said Sophan.

____________________________________

Socheat  Nhean  iis  the  Team  Leadder  of  Searchiing  for

the  Truth  MMagaziine..
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Internal Rule 81(1) of the Extraordinary

Chambers in the Courts of Cambodia ("ECCC") provides

for the right of the accused to "be tried in his or her

presence."  Although the right to be present is an

established tenet of international law, its translation

from theory to practice has been controversial with no

one consensus emerging on the meaning of presence

or the relative importance of presence.  In all likelihood,

Case 002 will compel the ECCC Trial Chamber to articulate

its own interpretation of the right to be present.  The

co-accused Nuon Chea, Ieng Sary, Ieng Thirith and Khieu

Samphan are in their late seventies to mid-eighties

and each suffers from a range of physical illnesses and

maladies.  Because of their advanced age and physical

infirmity, they eventually may no longer be physically

capable of attending the proceedings in Case 002.  In

anticipation of this almost eventuality, the Trial

Chamber must consider whether an accused who is

too ill to attend the proceedings may be ordered to

participate audiovisually and, if he is, whether audiovisual

participation impermissibly violates his right to be

present.  This Article explores these questions and

suggests that, in light of case law from international

criminal tribunals and in the absence of guidance

from Cambodian law, the Trial Chamber should adopt

a moderated and qualified approach to questions of

presence.  Primarily, the Trial Chamber should be

allowed to impose audiovisual participation so long as

the order imposing audiovisual participation conforms

to the principle of proportionality.

I.  FRAMING  THE  PROBLEM:  FAIRNESS  V.  EXPEDI-

TIOUSNESS

The right to be tried in one's presence is protected

by Article 14(3)(d) of the International Covenant on

Civil and Political Rights ("ICCPR").  It is one of the

"minimum guarantees" belonging to an accused as

part of his broader right to a fair trial. The ECCC

Internal Rules—the procedural and evidentiary rules

governing ECCC proceedings—codify the right to be

present and its exceptions at Internal Rule 81.  One of

these exceptions is Internal Rule 81(5), the "audiovisual

rule."  This rule states that if the accused is too ill to

attend the proceedings and his absence from the

proceedings results in "substantial delay," then the

Trial Chamber may, "if the interests of justice so

require," continue the proceedings in the absence of

the accused and order that the accused participate "by

appropriate audio-visual means."  

II.  FRAMING  THE  SOURCE:  THE  AUTHORITATIVE

VALUE  OF  CAMBODIAN  CIVIL  LAW  TRADITION  VERSUS

INTERNATIONAL  LEGAL  STANDARDS

The Cambodian Criminal Procedure Code

("CCPC" or "Code") allows for trials in absentia.

FFRAMING THE RRIGHT TO BE PPRESENT IN THE EEXTRAORDINARY

CCHAMBERS IN THE CCOURTS OF CCAMBODIA

Kimberly G. Ang

Nuon  Chea  (center)  and  Ieng  S          



Article 333 of the Code effectively allows the court to

conduct all the proceedings of a trial in the absence of

the accused.  It states that "[e]ven if the accused is

absent, the court shall seek the truth, listen to the

answers of the other parties and witnesses, and examine

the exhibits."  If an accused is convicted in absentia,

the only remedy available to him is to appeal the ruling

to a higher-instance court; he cannot request a new

trial from the court who convicted him in absentia.

The Code's treatment of the right to be present

violates the minimum standards established by the

ICCPR, an international legal convention to which

Cambodia is a party.  The United Nations Human

Rights Committee ("HRC"), the body responsible for

monitoring implementation of the ICCPR, has stated

that if a ratifying party to the ICCPR allows for trials in

absentia, the party may only avoid a violation of the

ICCPR by guaranteeing an automatic right to retrial.

Because the Code does not allow for a retrial of a trial

in absentia, Cambodian law is not consistent with the

ICCPR.  For this reason, international legal standards

rather than Cambodian law should guide the Trial

Chamber's treatment of the right to be present.

III.  FRAMING  THE  RIGHT  TO  BE  PRESENT:  PRECEDENT

AMONG  INTERNATIONAL  TRIBUNALS

The ICCPR is an international convention

representing the agreement of 167 party-states.  As an

instrument of consensus, it cannot do more than provide

the most basic of standards.  The ECCC Trial Chamber

must pattern its interpretation of the right to be present

not only on the international standards reflected in

the ICCPR but also the case law of the International

Criminal Tribunal for the former Yugoslavia ("ICTY")

and the International Criminal Tribunal for Rwanda

("ICTR").

A.  Framing  "Presence"—Physical  Presence  or

Constructive  Presence

Neither the ICCPR nor the ECCC Internal Rules

define the term "presence."  This lacuna raises the

question of whether the right to be present is the right

to be physically present or whether the right should be

interpreted broadly to include "constructive presence."

The ICTR in Prosecutor v. Zigiranyirazo favored the

"physical presence" standard, noting that, "[T]he physical

presence of an accused before the court, as a general

rule, is one of the most basic and common precepts

of a fair criminal trial."

B.  Framing  Derogability:  Peremptory  or

Presumptive  Norm

Because audiovisual participation cannot satisfy

the right to be physically present, the ECCC's audiovisual

rule necessarily infringes on the right to be present;

however, if the right is a peremptory norm—a right

from which no derogation is ever permitted—then the

audiovisual rule necessarily and impermissibly violates

international criminal law; alternatively, if the right is a

presumptive norm—a right from which derogation is

permitted in limited circumstances–then it is possible

for the audiovisual rule to comply with international

criminal law.  Tribunal jurisprudence reveals that, in

practice, the right to be present is treated as a

presumptive norm.  This treatment of the right was

first articulated in Prosecutor v. Miloševic, which recognized

that a right to be present may be "restricted on the

basis of substantial trial disruption."
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C.  Framing  the  Permissibility  of  Derogation:  The

Proportionality  Analysis

It is well-established that, in international public

law, a departure from a fundamental right, like the

right to be present, is governed by the principle of

proportionality.  The ICTY has stated in Prosecutor v.

Stanišic that, pursuant to the principle of proportionality,

"any restriction on a fundamental right must be in

service of a sufficiently important objective and must

impair the right no more than is necessary to accomplish

the objective."  The principle consists of: (1) the purpose

behind departing from the right must be the pursuit of

a "compelling" or "sufficiently important" objective

(the legal-basis requirement); (2) the restriction on

the right must be necessary (the least-restrictive-means

requirement); and (3) the restriction must be proportional

to the objective pursued (the proportionality requirement).

Although it concerned the right to self-representation

and not the right to be present, Miloševic provides a

comprehensive discussion of the principle, reflecting the

standards to be applied in conducting a proportionality

analysis. In Miloševic, the ICTY Trial Chamber assigned

counsel to represent Defendant Miloševic, despite

Miloševic's insistence on representing himself, a right

guaranteed by Article 14(3)(d) of the ICCPR and

Article 21(4)(d) of the ICTY Statute.  In its order assigning

counsel, the Trial Chamber noted that the combination

of Miloševic's self-representation and frail health had

resulted in substantial delays to the trial schedule.

Because of these delays, the Trial Chamber noted,

stripping Miloševic of his right to self-representation

had become necessary to maintaining a fair and

expeditious trial.

The ICTY Appeals Chamber then analyzed

whether the order assigning counsel to Miloševic had

conformed to the principle of proportionality.  First, in

its ruling remanding the order for modification, the

Appeals Chamber noted that a legal basis for derogating

from the right to self-representation existed. In its

view, Miloševic's self-representation "[was] substantially

and persistently obstructing the proper and expeditious

conduct of his trial," even if the obstruction had been

unintentional. Second, no less restrictive means for

limiting the right existed. The alternative means—delaying

the trial schedule—had been attempted previously

and discarded as ineffective.  Third and lastly, the

Appeals Chamber held that the particular terms of the

order infringed disproportionately on the right to self-

representation, resulting in an impermissible deprivation

of Miloševic's self-representation rights. The Appeals

Chamber suggested that, instead of assigning counsel

to represent Miloševic, counsel should have been

assigned to assist Miloševic in representing himself. This

modification would be a proportional infringement on

Miloševic's self-representation rights because it would

allow Miloševic to represent himself when he was

well enough to attend the proceedings against him.  

Miloševic illustrates the standards adopted by

international courts and tribunals generally in applying

each component of the proportionality analysis.  The

legal-basis requirement is the most broadly interpreted

and, for this reason, the lowest hurdle to pass; the

existence and continued likelihood of substantial

delays to the trial schedule has been recognized as a

permissible basis for derogating from the fair trial

rights of an accused.  By contrast, satisfying the least-

restrictive-means requirement is likely to require a

showing either that other means have proven ineffective

or that no other means for restricting the right exists.

The proportionality requirement, however, is the most

troublesome component of the proportionality analysis

to satisfy.  Rough proportionality is not sufficient to

establish the necessary relationship between the

objective pursued and the restriction adopted.

Instead, there must be strict proportionality between

the objective and the restriction.

IV.  FRAMING  AN  ORDER  IMPOSING  AUDIOVISUAL

PARTICIPATION:  CONSIDERATIONS  IN  APPLYING  THE

PROPORTIONALITY  PRINCIPLE  TO  THE  ECCC

AUDIOVISUAL  RULE

ECCC Internal Rule 81(5) imposing audiovisual

participation on an accused when his or her health-related

absence "causes substantial delay" corresponds to the

practice and procedure of international courts and
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tribunals.  The audiovisual rule, in treating audiovisual

participation as an exception to the right to be present,

conforms to the international standard that the right

to be present is the right to be physically present.

Likewise, the audiovisual rule, in permitting audiovisual

participation even when the accused does not waive

his right to be present, conforms to the international

practice that treats the right to be physically present as

a presumptive and not a peremptory norm.

Against these standards, Internal Rule 81(5),

the audiovisual rule, is a generally permissible limitation

on the right to be present.  The rule, however, leaves

much of the minutiae of procedure unresolved.  But

how such minutiae is resolved in an order from the

ECCC Trial Chamber impacts the permissibility of

audiovisual participation; in continued accordance

with international standards, the specifics of the order

and their implementation must satisfy the principle of

proportionality.

a.  Legal-BBasis  Requirement

The proportionality principle's legal-basis

requirement is concerned with whether the purpose

in imposing audiovisual participation is the promotion

of a sufficiently important objective.  Mitigating the

dilatory effects of accommodating a fair trial right has

been recognized as a proper basis for derogating from

the fair trial rights of the accused.  Because the

audiovisual rule permits audiovisual participation to

be imposed only in response to "substantial delay,"

the Trial Chamber should be able to establish that

audiovisual participation is being imposed in pursuit

of an expeditious trial.

b.  Least-RRestrictive-MMeans  Requirement

The audiovisual rule states that it may be

invoked if "the Accused's absence reaches a level that

causes substantial delay."  The phrase "that causes"

—instead of "will cause" or "may cause"—suggests that

audiovisual participation is not to be ordered as a

preventative mechanism. It suggests the trial must have

experienced a substantial delay, and it is the existence

of delay, not the likelihood of delay, that operates as

the basis for imposing audiovisual participation. In

effect, the audiovisual rule requires the Trial Chamber

to accommodate the accused's exercise of his right to

be present and tolerate the attendant delays to the

trial schedule until the delays reach the stage of

becoming "substantial." By the time the Trial Chamber

is able to impose audiovisual participation, the alternatives

to audiovisual participation—accommodation and

tolerance—must already be exhausted.  The exhaustion

of these alternatives then serves as evidence that

imposing audiovisual participation is minimally restrictive.

The hitch in satisfying the "least-restrictive-

means" requirement, however, may be the absence of

guidance regarding what is and what is not a "substantial

delay."  In the absence of specific guidance, it may be

possible for the Trial Chamber to attempt to impose

audiovisual participation at a stage where delays have

occurred but where the delays are not yet substantial,

although no international jurisprudence supports this

option.  In Prosecutor v. Nzirorera, for instance, the

absence of the accused had delayed the proceedings

by only three days when the ICTR Trial Chamber

ordered his trial to continue in absentia.  Notably, the

ICTR Appeals Chamber held that three days did not

constitute a substantial delay and reversed the Trial

Chamber's order. Comparatively, the Miloševic Tribunal

held that a delay of approximately eight months is

substantial.

The results in Nzirorera and Miloševic suggest

that a substantial delay is an amount of time that

materially impacts the completion of the trial.  That is,

a delay so extended in duration or at so critical a juncture

that it cannot be corrected. A delay is then assessed in

relation to the particulars of the case—e.g., the testimony

or evidence that is delayed, the stage of the trial at

which the delay occurs, the number of days by which

the trial is delayed and the likelihood of continuing

delays if the accused continues to exercise his rights.

c. Proportionality  Requirement

The audiovisual rule provides no guidance on

the mechanics of the audiovisual connection to be

imposed.  The rule only requires that the audiovisual

connection be "appropriate."  In the absence of other
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guidance, the requirement of appropriateness may be

a proxy for the requirement of proportionality, making

audiovisual participation "appropriate" if imposed in a

manner that minimally restricts the right to be present.

First, the duration of audiovisual participation should

be minimal. In practical terms, the ECCC Trial Chamber

should not limit the accused to audiovisual participation

for a prescribed interval of time. Instead, the Trial

Chamber should limit the accused to audiovisual

participation on days when he is too ill to attend but

wishes to participate in the proceedings.  To illustrate,

in Stanišic, the ICTY Trial Chamber issued an order

permitting "the Accused to participate in the proceedings

from the UNDU [United Nations Detention Unit] on

days when he is too unwell to attend." The Stanišic

Order limited the accused's right to be present only on

days in which the exercise of that right would have

resulted in the trial's adjournment—i.e., days in which

the accused was too ill to attend but wanted to participate.

Similarly, in Miloševic, the ICTY Appeals Chamber

rejected an order assigning counsel to Miloševic in

favor of an order assigning counsel to assist Miloševic

in representing himself.  As the Appeals Chamber

noted, the latter order retained "the default presumption

that, when he is physically capable of doing so,

Miloševic will take the lead in presenting his case . . . ."

An ECCC order of audiovisual participation

should retain a default presumption that, when it is

possible for the accused to attend the proceedings, he

will be permitted attend.  An order preemptively limiting

the accused's right to be present establishes a default

presumption that the accused is unable to attend,

resulting in a disproportional infringement of the right

to be present.  In effect, restricting the accused's right

to be present in advance results in over enforcement

of the right to an expeditious trial, regulating not only

the days in which the accused is too ill to attend but

also potentially the days in which the accused is able

to attend.

Second, the audiovisual connection should be

constructed in a manner that allows the accused to

participate as fully and effectively in the trial as possible.

Although the accused is not physically in the courtroom,

he may still be able to so fully and effectively participate

in his trial that the infringement of the right to be present

is minimal. In Stanišic, the audiovisual connection

included several features that attempted to mimic the

nature of being present in the courtroom, including a

camera angle of the witness at all times, a real-time

display of exhibits and trial transcripts, a telephone

connection to the accused's lawyers in the courtroom

and a microphone connection to the judges. These

features, as the Stanišic Prosecutor contended,

"restrict[ed] the Accused's right to be physically present

as minimally as possible" by creating a "virtual presence

that allows the Accused to participate fully and effectively

in his case."  The ECCC Trial Chamber then in adjudicating

on the elements of a minimally-infringing audiovisual

connection should consider the camera images to be

relayed to the accused, the timing of the images and

the sounds to be relayed to the accused and the ability

of the accused to communicate with lawyers and

judges in the courtroom.

CONCLUSION

This application of the proportionality analysis

to the ECCC's audiovisual rule confirms that the ECCC

Trial Chamber may issue an order imposing audiovisual

participation and which protects the expeditiousness

of the proceedings in Case 002 without impermissibly

infringing on the right of the accused to be present.

Ultimately, the question of audiovisual participation is

a question of how to balance concerns for an expeditious

trial with concerns for a fair trial.  For this reason,

contentions at either of the extremes cannot succeed.

Permitting derogations from the right to be present, so

long as those derogations conform to the principle of

proportionality, allows the ECCC Trial Chamber to

avoid the extremes and carve a balance between the

right to an expeditious trial and the right to a fair trial.

__________________________________
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Unlike the majority of international tribunals,

which are based on a common law foundation, the

Extraordinary Chambers in the Courts of Cambodia

(the ECCC) is characterized by a civil law tradition

mainly found on the European Continent. This is due

to the domestic legal system in Cambodia, a system

roughly inherited from the French because of the

long-term colonization that the ECCC functions within.

In this way, the ECCC is the first mass crimes tribunal

to provide a substantial role to the mechanism of

'investigating judges', found in the civil law tradition.

By analyzing this procedure in the ECCC this paper will

examine whether such an institution is generally

beneficial to an international criminal tribunal or if it

faces any specific challenges in order to support the

purposes of the ECCC. 

Two  criminal  procedures

Criminal law procedure systems are generally

divided into two superior categories, the adversarial

system and the inquisitorial

system. The former has its

origin in England and is primarily

used by common law systems

whereas the latter originates

from France and Germany and

generally forms the cornerstone

of criminal procedure in civil

law systems. The systems differ

in the whole setting of the

prosecution, investigation and

trial. Whereas the adversarial

system is often described as a

contest between two equal

parties with the judge as the

neutral and comparatively

passive decision-maker or 'referee', the inquisitorial

system places the responsibility for the investigation in

the hands of an independent state authority, for

instance an investigating judge, to collect all relevant

evidence. The task of the trial judge is then to ascertain

the truth and pronounce an appropriate and correct

sentence on this basis. The parties are neither as powerful,

responsible nor as active in the process in the inquisitorial

system, which mainly leaves the initiative to the

judges.

The inquisitorial system as well as the adversarial

system has advantages and disadvantages in governing

the procedure in mass crimes tribunals. Neither one is

designed to handle these complex cases with such a

huge number of witnesses nor to meet the broadened

scope of international tribunals compared to domestic

criminal courts, serving mainly retributive justice by

punishing the offenders. The drafting history of the

ECCC reveals a desire of an institution able to promote

THE INVESTIGATING JUDGES WITHIN THE ECCC
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ECCC  Courtroom  in  August 2011

BEENNEEFFIICCIIAALL OORR AA BBUURREEAAUUCCRRAATTIICC BBUURRDDEENN?

Ph
ot

o:
  E

C
C

C



the process of national reconciliation and positively

influence the Cambodian judiciary through the

Cambodian staff and the power of example. 

Promoting  the  reconciliation  process  through  the  truth

For a reconciliation process, understanding of

the truth is a vital component and a mass crimes

tribunal's capability of fact-finding is thus important.

The examination of the role of the investigating judges

in the ECCC reveals considerable benefits in this

regard. In the inquisitorial system, the overriding goal

is to ascertain the truth, which is found to be best

guaranteed when the investigation is placed in the

hands of an independent, public authority. 'Truth' is

understood as an absolute concept, which the public

authority must try to reveal, regardless of any arguments

or agreements made by the prosecution and the

defense about the sequence of events. The investigating

judge must thus include all relevant evidence, inculpatory

as well as exculpatory. On this basis, the trial judge

can take every single factor into consideration when

trying to determine the truth, apply the relevant law

and thereby reach the correct legal conclusion. The

decisive factor for the final judgment is the personal

conviction of the judge(s) when having been presented

with all the relevant evidence during trial. This principle

is reflected in the lack of plea bargains in civil law

criminal procedures since the truth cannot be negotiated

or compromised.

The centralization upon the search for the truth

is valuable for a society pining for a better understanding

of the past with no truth commissions or the like. In

the same vein, the principle of placing the responsibility

of ascertaining the truth with the state authority is

seen as a guarantee for a more just and factually correct

result as the outcome is independent of the means

available to the accused or the competency of his

lawyer. However, certain concerns arise in a mass

crimes tribunal context. The defense teams in the

ECCC have repeatedly questioned the capability of the

inquisitorial system to guarantee the rights of the

accused since this task is lying on the investigating

judge instead of on the defense itself. 

Ensuring  the  rights  of  the  accused

An important principle in fair criminal trials is

'equality of arms'. That means the right to an equal

treatment and that everyone who is a party to such

proceedings shall have a reasonable opportunity of

presenting his case to the court under conditions

which do not place him at substantial disadvantage

vis-à-vis his opponent. The inquisitorial system is

generally criticized for not living fully up to this principle,

particularly in the investigative phase in which not

much space is left to the defense whereas the prosecution

and the investigating judge are in a leading position to

set up limits for the case. At the ECCC, the Co-Investigating

Judges have in a letter to Nuon Chea defense team

clearly prohibited the defense from conducting any of

it's own investigations during the judicial investigation,

which led the Ieng Sary defense team to claim that the

defense has an unequal position vis-a-vis the Co-

Prosecutors, referring to the preliminary investigation

conducted by the Co-Prosecutors, which in Case 002

lasted for nearly a year. The concern is that such a system

will be weighted toward inculpatory evidence and not

result in a balanced investigation. Nevertheless, it is

important to keep in mind that the Co-Prosecutors,

due to the inquisitorial system they operate within,

have a duty to include any evidence that in their actual

knowledge may be exculpatory in their initial sub-mission

and disclose to the Co-Investigating Judges any material

that in their actual knowledge may suggest the innocence

or mitigate the guilt of the suspect or the charged person

or affect the credibility of the prosecution evidence.

Unlike the Co-Investigating Judges, however, the

Co-Prosecutors have not been imposed with an explicit

duty of actively seeking exculpatory evidence. Though

it is thus doubtful whether the system itself weighs toward

inculpatory evidence, it is more likely to be the case in

mass crimes tribunals than in ordinary criminal court.

Whereas domestic criminal courts in general

handle a single case at a time, the complexity and

extensive character of war crimes cause an obstacle to

the nature of the investigation. Case 002 addresses

four people accused of numerous atrocities during an
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almost four-year period, starting thirty six years ago.

Crime sites are throughout the whole country of

Cambodia and the number of victims is uncountable.

Having in mind the voluminous extent of the case

files, the Co-Investigating Judges simply cannot be

expected to conduct the investigation in an exhaustive

manner, fully looking into the cases of both the

defense and the prosecution. This results in a certain

risk of having a more subjective outcome than would

be the case in ordinary criminal cases with a complete

investigation. An example is the dispute about the

electronic documents known as the 'SMD'. In April

2009, the defense requested the Co-Investigating Judges

to seek exculpatory evidence in this specific set of

documents. However, the Co-Investigating Judges

dismissed the request, referring to the impossibility of

producing an exhaustive catalogue of all possible evidence.

Moreover, according to the Co-Investigating Judges,

closure could be possible as soon as the judicial

investigation had determined sufficient evidence to

indict a charged person, and reasoned this with reference

to the right of the accused to have a trial within a

reasonable time. The decision by the Co-Investigating

Judges was appealed to the Pre-Trial Chamber which

found that the Co-Investigating judges by reasoning

that an investigating judge may close a judicial

investigation once he has determined that there is

sufficient evidence to indict a charged person had

overlooked their preliminary obligation to first conclude

their investigation before assessing whether the case

shall go to trial or not.

Bearing this in mind, the system could benefit

from a more active defense to lighten the pressure of

the Co-Investigating Judges, ensure a balanced case

file since it would not depend on the Co-Investigating

Judges alone, and meet critics regarding the guaranteeing

of the rights of the accused, particularly concerning in

mass crimes tribunals, handling extremely complex

case files leading to a certain subjectivity.

Independence  of  the  judges

It is though noteworthy that the more qualified

the investigating judges are and the more independently

and impartially they are able to perform their job, the

less an active defense is actual necessary to ensure

the fair balance. The cornerstone of the civil law system

is after all that a well-functioning investigation conducted

by a talented investigating judge is a better insurance

of the rights of the accused. Providing the state

authority with a great amount of power can thus be

beneficial as well as damaging, much dependent on

the character of the investigating judge and the system

he works within. Most damaging to the inquisitorial

system is therefore mistrust and suspicions of bias or

political interference. The system simply cannot work

without the necessary confidence in itself as well as in

its actors. 

Mass crimes tribunals are often enclosed by

political vigilance and interest, and the ECCC is no

exception. The drafting history reveals how the

Cambodian government was unwilling to let go of the

majority of Cambodian judges in the chambers, and

the job-sharing procedure involving 'Co's' was a

compromise between two parties, Cambodia and the

United Nation as, both wanting to obtain the greatest

possible control. During the negotiations the UN

showed an enormous lack of confidence in the

Cambodian judiciary, only reluctantly entering into

compromises, and this view is not exceptional to the

UN. ECCC Trial Chamber President, Judge Nil Nonn, has

in clear terms described the situation of the Cambodian

judiciary as indefensible because the government

threatens and put pressure on judges, resulting in a

non-dependent judiciary. In the same vein, The Open

Society Justice Initiative described in their 2010 report

on political interference at the ECCC a deep concern

for the Cambodian judges working within the ECCC,

chosen from a domestic judicial system that is uniformly

viewed as subject to political control. It is thus without

doubt that the Cambodian judiciary faces problems in

that regard, and having two Co-Investigating Judge,

one Cambodian and one international was intended

to help safeguard the integrity of the investigation.

However, not even the international Co-Investigating

judge, who was meant as a safeguard for the legitimacy
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of the investigation, has been able to pass the test and

inspire the surroundings with confidence. Stephen

Heder, a well-respected Khmer Rouge historian and

one of several former staff at the Office of the Co-

Investigating Judges who have recently resigned, has

said that the judges closed the investigation of Case

003 "effectively without investigating it," and that he

and others had lost confidence in the leadership of

the Co-Investigating Judges who had created a "toxic

at-mosphere of mutual distrust" in "what is now a

professionally dysfunctional office". In the end, this

distrust has turned out to be ruinous, eliminating the

necessary confidence in the system and its actors. 

Whereas it is questionable whether the inquisitorial

system is able to ensure the rights of the accused to a

sufficient extent when it comes to mass crimes tribunals,

it must be taken into consideration that the actual

performance of the investigating judges has raised

certain concerns, and distrust in the investigating

judges must not be confused with distrust in the system

itself. In the end, any advantage of the inquisitorial

model is only achieved if the investigation is carried

out proficiently. The insurance of the rights of the

accused in civil law system stands and falls with the

competence of the investigating judge, and the personal

character of the investigating judges is subsequently

of most vital importance to an inquisitorial criminal

procedure. When giving so much responsibility to one

institution, as is still the reality in the inquisitorial system,

it is ruinous to establish this institution in a way that

does not inspire all parties with a huge amount of

confidence.

Efficiency  versus  transparency

Finally, a relevant point is the discussion of

efficiency versus transparency, both vital components

in mass crimes tribunals. According to Article 9 (2) in

the International Covenant on Civil and Political

Rights, the accused has the right to a trial within a

reasonable time. In the ECCC there is yet another reason

to carry out the trials expeditiously. The accused are

old and will probably not make it to the judgment if

the trials are lengthy and prolonged.

In this regard, the inquisitorial system has definite

potential. Following a profound investigation, the

actual trial phase in the inquisitorial system can

potentially be very short. Theoretically, it should be

possible to reach a conclusion based on the dossier

alone, and because of the dos-sier, the trial judge has

the overview and the possibility of managing the trial

in an efficient way. Whereas the trial in the adversarial

system is a full hearing of the evidence for the first

time, the trial in the inquisitorial model is more a way

of verification of the detailed information discovered

during the judicial investigation. Mass crimes tribunals

face however a special challenge in this regard. The

complexity of mass crimes result in dossiers much

more voluminous than seen in ordi-nary criminal

courts. For the trial judges it seems as an unattainable

task to get to the bottom of the case, and the adversarial

hearing in mass crimes tribunals will thus be more

than a  'verification' of the information discovered by

the investigating judge. Indeed, party participation is

more important than in domestic civil law criminal
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cases since the trial judge can impossibly take up a

similar position without a thorough knowledge of the

entire case file.

However, since the investigation is confidential,

the efficiency in the public trial is only possible at the

expense of transparency. And whereas transparency is

not an important component in ordinary criminal trials,

it is fundamental in mass crimes tribunals. The relatively

small number of indictees that generally characterize

mass crimes tribunals cannot alone serve justice for

massive atrocities. The people concerned will have to

be actively involved in the process in order to take

proper advantage of the trials. Furthermore, transparency

in mass crimes tribunals is also an essential tool to

defeat political interference, even more important in

'hybrid' courts that struggle with the general faith in

the justice served. A proper inquisitorial model in

which the adversarial and public hearing is short and

mostly a verification of the information found is

consequently not desirable in mass crimes tribunals.

The need for transparency is simply too vital.

When meeting the need of transparency, the

inquisitorial system brings along double-work procedures

and a system of duplicative character involving as well

a complex, confidential investigation as lengthy repetitive

trials. Having in mind the complexity of cases in mass

crimes tribunal, such a civil law procedure suffering

from a burden of democracy cannot be anything but

extremely long-drawn-out and repetitive. In this

regard, many observers and participants have found

the civil law system as applied by the ECCC as unnecessary

bureaucratic, resulting in inefficiency, lengthy trials

and inappropriate delays. Yet, it is important to have

an eye for the unique system regulating the procedure

in the ECCC, many aspects of which are not specifically

civil law features. The political compromise resulting

in job-sharing Co-Prosecutors and Co-Investigating

Judges and the following need for a dispute resolution

mechanism is from an efficiency perspective far from

optimal. In an already complicated and factually difficult

case, such a complex dual structure combined with an

extra Chamber make delays unavoidable.

Conclusion

Although investigating judges have a huge

potential in promoting restorative justice through a

mass crimes tribunal, the system faces serious challenges

in the actual performance, handling very complex

cases and immense case files. The efficiency potential

of the inquisitorial system is limited by the need for

transparency, and a new procedure in this regard

must be devised in order to optimize the system,

ensuring both factors. Finally, the inquisitorial system

stands and falls with a profound trust in the system,

thus it can never be desirable to have this system

governing a mass crimes tribunal working within a

distrusted judiciary, sensitive to political interference.

In such an environment, the rights of the accused cannot

be proficiently protected as long as the role played by

the defense remains somewhat limited.

__________________________________

Liise  Reuss  MMuff

Uniiversiity  of  Copenhagen,  Denmarkk

DC-CCam  Legal  AAssociiate,  Summer  2011
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I.  INTRODUCTION

At first glance, Tuol Sleng is like any other

school in one of Phnom Penh's quiet neighborhoods.

Open-aired walkways connect classrooms and benches

line sidewalks where children once played. Yet, to

museum visitors, the legacy of the Khmer Rouge

quickly becomes apparent. Barbed wire lines every

entrance, and exercise equipment once used to torture

victims still stands in the small courtyard. In former

classrooms, blood stains the floor of prison cells,

where metal rods and chains used to inflict terror lie

untouched, as if it was only days ago that Khmer Rouge

soldiers fled upon the invasion of Vietnamese troops.

Tuol Sleng, called S-21 when it was converted

into a Khmer Rouge detention center, was but one

security center of the Khmer Rouge regime that seized

control of Cambodia on April 17, 1975. In the four

years that followed, an estimated two million

Cambodians perished under the radical communist

state of Democratic Kampuchea (DK). In an effort to

transform the country into a classless society void of

money and private property, the Khmer Rouge evacuated

city dwelling "new people" to the countryside, where

they were forced to adopt the infamous black clothing

of the regime and labor in the rice fields. "Angkar

Padevat," the anonymous DK government, demanded

fierce loyalty-Khmer Rouge cadres executed intellectuals,

past government officials, and other suspected traitors

without hesitation.

Inside the walls of S-21 prison, an estimated

14,000 people were tortured and killed under the

command of Duch, the prison's infamous leader.

Thirty-one years later, in July 2010, Duch was found

guilty in Case 001 before the Extraordinary Chambers

in the Courts of Cambodia (ECCC), a hybrid United

Nations and Cambodian-run tribunal established to

prosecute the high-ranking Khmer Rouge officials

most responsible for the horrific crimes that impacted

nearly every Cambodian.

Though Cambodians waited over thirty years for

justice, during the judicial investigation, the public was

largely deprived of information related to the ECCC's

case. In 2008, Duch's return to Tuol Sleng and the

Killing Fields-a mass grave in a remote area outside

Phnom Penh-as part of the judicial investigation drew

widespread attention. Both the public and members of

the media arrived in large numbers to witness the

historical event. Yet, upon arrival, reporters were

stopped by antiriot police, who guarded the premises

with AK-47s and barricaded the streets. The ECCC Co-

Investigating Judges forbade members of the press

and others from observing the events and ordered

that Tuol Sleng be closed to the public. Those

reporters who managed to get close to the event were

warned by tribunal officials that if information

appeared in the local media, those responsible would

be  blacklisted from the court. Police questioned

reporters for hours, destroyed photos, and warned

about the dangers of breaching the confidential judicial

investigation

But Tuol Sleng is now a museum open to the

public, where visitors are free to roam the halls and

encouraged to learn more about Cambodia's dark

history and Duch, a notorious man whose identity was

far from secret at the time of the investigation. Why

the media was totally excluded is uncertain, for the

judges gave no clear reasoning for the closures.

The restrictive media access at the Tuol Sleng

PRROOTTEECCTTIINNGG COONNFFIIDDEENNTTIIAALL INNVVEESSTTIIGGAATTIIOONNSS OORR GAAGGGGIINNGG TTHHEE PRREESSSS?
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visit was not an isolated event, but only one instance

in a series where the ECCC has restricted public

information and shrouded the court in secrecy. Yet,

beyond bringing senior leaders of the Khmer Rouge to

justice, the ECCC, operating as a unique hybrid court,

has two broad goals that highlight the importance of

public participation and investment in the tribunal: (1)

to serve as a means of national reconciliation for the

Cambodian people, and (2) to serve as a model for

the domestic Cambodian legal system. The public's

lack of information regarding the tribunal's proceedings

threatens to hinder the ECCC from achieving its objectives,

and the court may leave a legacy of corruption rather

than one of justice.

The ECCC's strict presumption of confidentiality

during pretrial investigations serves not only as a barrier

to achieving justice but also to decrease public investment

in the tribunal. ECCC officials have increasingly threatened

to sanction journalists for publication of confidential

information pursuant to ECCC Internal Rule 35, a

provision that allows for those who "interfere with the

administration of justice" to be disciplined. The threats

to journalists who publicize the latest ECCC developments

have sparked criticism of the court by the press, nonprofit

community, and others. And the lack of media access

to information sets a dangerous precedent for the

Kingdom of Cambodia, one of the most corrupt

countries in the world, where freedom of the press is

severely limited and domestic laws of defamation and

disinformation are frequently used to target journalists.

Allegations of the media's interference at

international courts are not unique, for international

criminal tribunals have prosecuted several journalists

in contempt proceedings. Yet, what is unique is the

ECCC's foundation in principles of civil law and its

jurisdiction to prosecute crimes that occurred in the

early 1970s. Unlike common law courts that use

express confidentiality orders, the ECCC presumes all

aspects of pretrial investigations to be confidential,

even information that is already in the public domain.

As a result, journalists, who may be unaware that the

information they divulge is protected, are bound by a

duty of confidentiality absent an express court order.

These strict presumptions of privacy—coupled with a

broad duty of confidentiality and vague standards

regarding the use of sanctions pursuant to ECCC

Internal Rule 35—are problematic for a court like the

ECCC, in which the public is highly invested.

With the sanctioning of journalists in Cambodia

becoming a real possibility, this Comment advocates

that the ECCC depart from the most recent contempt

jurisprudence of the International Criminal Tribunal

for Former Yugoslavia (ICTY)—which requires neither

specific intent nor a material interference with the

administration of justice to warrant sanctions—and

instead develop a test similar to that used by the

European Court of Human Rights, in which infringements

on freedom of expression must be legitimate, necessary,

and proportionate.

Part II of this Comment explains the ECCC's

presumption of confidentiality and restrictions on

media access to date, while Part III reviews the most

recent contempt jurisprudence from the ICTY. Part IV

explains the standard established by the European

Court of Human Rights, in which restrictions on freedom

of expression must be necessary and proportionate to

a legitimate purpose before journalists' freedom of

expression can be infringed during confidential

judicial investigations. Part V proposes a series of

recommendations for the use of sanctions against

journalists at the ECCC. In order to achieve the court's

objectives of facilitating national reconciliation and

serving as a model for Cambodia's struggling justice

system, the final sections conclude that the ECCC

should first make clear what information is protected

by confidentiality orders; second, issue clear warnings

when those orders are violated; and third, evaluate the

use of sanctions on a case-by-case basis that considers

the materiality of the interference, the importance of

the confidentiality measure, and the intent of the accused.

II.  THE  PRESUMPTION  OF  CONFIDENTIALITY  AND

MEDIA  ACCESS

AT  THE  ECCC

While the three major sources of law governing
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the tribunal-the U.N. Framework Agreement, ECCC

Law, and ECCC Internal Rules—all convey a desire for

strong protection of public access to tribunal proceedings,

they also include express provisions for confidentiality

during pretrial investigations. Section A provides a

brief overview of the ECCC and those provisions that

protect public access, while section B summarizes

confidentiality provisions during the pretrial period.

Section C highlights the tension between public

access and confidential investigations through a

review of media access in Cambodia and the treatment

of journalists covering the ECCC, and ends with an

analysis of the most recent ECCC jurisprudence

regarding the use of sanctions.

A.  A  Hybrid  Court  to  Serve  as  a  Means  of  National

Reconciliation  and  Model  for  the  Kingdom  of  Cambodia

The ECCC is the product of arduous negotiations

between the Kingdom of Cambodia and the United

Nations. After much debate regarding the structure of

the court, its optimal location, the limited scope of its

jurisdiction, and the composition of court staff, the

ECCC was established as a hybrid tribunal. Rather

than function as an ad hoc United Nations court, the

ECCC was established within the Cambodian domestic

legal system, yet it invites foreign participation and

guidance though its internationalized nature. The

tribunal's procedure must be in accordance with

Cambodian procedural law, but the Framework

Agreement provides that where Cambodian law does

not address a particular matter, where there is

uncertainty in Cambodian law, or where Cambodian

law is inconsistent "with international standards, guidance

may also be sought in procedural rules established at

the international level." Prior to the adoption of the

Cambodian Code of Criminal Procedure (CPC) in

August 2007, the ECCC promulgated the "Internal

Rules" under their implicit rulemaking power. The

Internal Rules are thus "the primary instrument to

which reference should be made in determining

procedures before the ECCC where there is a difference

between the procedures in the Internal Rules and the

CPC."

Hybrid courts like the ECCC aim "to marry the

best of two worlds-the expertise of the international

community with the legitimacy of local actors."

Negotiators adopted the unique hybrid structure of

the ECCC not only to facilitate the tribunal's goal of

bringing former senior leaders of the Khmer Rouge to

justice but also to further two essential functions of

the ECCC: to serve as a means of national reconciliation,

and to serve as a model for the domestic Cambodian

legal system.

1.  A  Hybrid  Court  to  Facilitate  National  Reconciliation

One of the ECCC's central goals is to facilitate

national reconciliation for the Cambodian people

through its truth-seeking function. It has been argued

that hybrid tribunals have great potential to produce a

near complete historical record because trials are

conducted in the country where the crimes occurred,

evidence is easier to obtain, and the local population

has greater access to court proceedings. The creation

of an accurate historical record is an important interest

for the Kingdom of Cambodia, for despite the large

number of Khmer Rouge victims and the legacy of

violence left in the wake of the killings, the public

knows very little about the Khmer Rouge government

and its motivations for inflicting widespread violence.

Moreover, what survivors recall of the nation's dark history

is seldom discussed due to cultural norms, and until

recently, Cambodian schoolchildren received little

instruction on Khmer Rouge history

The ECCC both expressly and implicitly recognizes

the importance of national reconciliation. Both the

ECCC Internal Rules preamble and the Framework

Agreement recitals specifically "recognize the legitimate

concern of the government and the people of

Cambodia in the pursuit of . . . national reconciliation."

Specific provisions for transparency and the presence

of the ECCC in Phnom Penh further the realization of

national reconciliation. Fundamental principles of the

ECCC, established in Internal Rule 21, require that

applicable laws be interpreted "so as to ensure legal

certainty and transparency in proceedings" whenever

possible. Moreover, the ECCC's location in Phnom
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Penh facilitates national reconciliation by affording

greater court access to the Cambodian people. While

ad hoc international tribunals, such as the ICTY, are

often inaccessible to the very individuals for whom

they were established, hybrid tribunals are not

geographically removed from victimized populations.

The ECCC provision that "[t]he Extraordinary

Chambers established in the trial court and the

Supreme Court Chamber shall be located in Phnom

Penh" thus facilitates the inclusion of civil parties,

concerned citizens, and local schools in tribunal

proceedings. 

2.  A  Hybrid  Court  to  Serve  as  a  Model  for  the  Domestic

Judiciary

A second objective of the ECCC is to strengthen

the domestic Cambodian legal system and to "provide

a new role model for court operations in Cambodia."

The unique hybrid structure of the court establishes

the ECCC within the Cambodian court system and also

integrates international cooperation in court proceedings.

The structure protects the Cambodian government's

autonomy and seeks to ensure that objective and

impartial proceedings meet international standards of

justice. Domestic prosecution of former Khmer Rouge

leaders is important to assure Cambodians that the

judiciary and legal system is "stable, trustworthy,

competent, credible, and reliable."

In establishing the court to prosecute former

Khmer Rouge officials, "Cambodia invited international

participation due to the weakness of the Cambodian

legal system and the internationalized nature of the

crimes, and to help in meeting international standards

of  justice." The educative effect of the ECCC is important

not only for the people of Cambodia but also for the

Cambodian judiciary. During the reign of the Khmer

Rouge, the DK government nearly eradicated the judicial

system by dismantling existing laws, killing attorneys,

and destroying legal records. Following the Khmer

Rouge era, an estimated ten law graduates, including

five judges, survived and remained in the country.

Years later, the Cambodian legal system still lacked

resources, expertise, and experience. Today, the ECCC

offers a unique opportunity to alleviate some of the

key shortcomings of the Cambodian justice system

identified by the United Nations prior to the establishment

of the ECCC as "a trained cadre of judges, lawyers and

investigators; adequate infrastructure; and a culture of

respect for due process." 

The function of the ECCC as a model is apparent

in its composition of lawyers, in which both international

and Cambodian individuals make up teams of Co-

Investigating Judges and Co-Prosecutors, and both

Cambodian and international attorneys comprise

defense teams. In addition, both Cambodian and

international judges comprise the Pre-Trial Chamber,

Trial Chamber, and Supreme Court Chamber. The

rationale behind international teams is that expertise

will be transferred to Cambodian court staff, and that

through transparent proceedings, both legal practitioners

and the Cambodian people will develop a greater

understanding of the Cambodian justice system. Such

side-by-side working arrangements have been recognized

as one of the unique benefits of hybrid tribunals.

These broader objectives of the ECCC—to serve as a

means of national reconciliation and as a model for

domestic Cambodian courts—must be balanced with

the need to provide for confidential judicial investigations.

B.  The  Presumption  of  Confidentiality  During  Pretrial

Investigations  at  the  ECCC

Pretrial proceedings at the ECCC operate under

a presumption of confidentiality, enforced through

Internal Rules that explicitly protect the secrecy of the

investigation and require that hearings be conducted

in camera, absent a compelling reason for public

access. Further directives governing the court establish

that the duty of confidentiality applies broadly and is

not limited to ECCC staff. The result is journalists' great

uncertainty regarding what information is private and

what is protected.

1.  Judicial  Investigations

Both the ECCC and the domestic Cambodian

legal system are modeled after the French civil system,

in which investigating judges conduct private

investigations. Pursuant to ECCC Internal Rules, Co-
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Prosecutors file an introductory submission that outlines

the boundaries of the investigation, and the Co-Investigating

Judges are prohibited from investigating any matters not

enumerated in the submissions of the Co-Prosecutors.

The Co-Investigating Judges are then to collect both

inculpatory and exculpatory evidence, and defense

teams are prohibited from conducting their own

investigations; however, defense counsel are permit-

ted to submit investigative requests to the Co-

Investigating Judges. At the end of the investigation,

Co-Investigating Judges issue a closing order, the

equivalent of an indictment in a common law system.

During the judicial investigation, the ECCC Pre-Trial

Chamber has jurisdiction to settle disagreements

between the Co-Prosecutors and between the Co-

Investigating Judges, as well as jurisdiction to hear

appeals against decisions of the Co-Investigating

Judges. Like the Trial Chamber, the Pre-Trial Chamber

is comprised of five judges—three Cambodian and two

international.

2.  The  Scope  of  Confidential  Judicial  Investigations

The investigations conducted by the Co-

Investigating Judges are presumed to be confidential

in order to ensure the quality of the judicial process.

ECCC Internal Rule 56 states that "[i]n order to preserve

the rights and interests of the parties, judicial investigations

shall not be conducted in public. All persons participating

in the judicial investigation shall maintain confidentiality."

In addition, ECCC Internal Rules establish a presumption

that retrial hearings are to be held in camera. The

Office of the Co-Investigating Judges consistently cites

three specific reasons to protect the privacy of

investigations: the guarantee of the protection of pri-

vacy of those persons mentioned in the case file; the

presumption of innocence; and efficiency and effec-

tiveness in investigations.

ECCC Practice Directions provide three categories

of classification: public, confidential, and strictly

confidential. In determining the appropriate  classifications

of filings before the court, the Practice Directions suggest

balancing several factors:

The principle underlying this Practice

Direction is the need to balance the

confidentiality of the judicial investigations

and of other parts of judicial proceedings

which are not open to the public with the

need to ensure transparency of public

proceedings and to meet the purposes of

education and legacy.

The presumption of confidentiality applies to all

aspects of the judicial investigation, and evidence is

protected regardless of its content or whether the

information is already in the public domain. Although

the Internal Rules grant the Co-Investigating Judges

discretion to release information when it is essential

to keep the public involved or to grant media access

in exceptional circumstances, the court has been

unclear in its reasoning regarding the release of public

information. The Practice Directions enumerate those

documents that are "in principle" confidential and

strictly confidential, yet the only guidance provided for

the classification of public documents is that items

"classified as public by the Co-Investigating Judges," or

documents "after a decision by the Pre-Trial Chamber

that the document is public," are presumed to be public.

Filing parties are to propose the appropriate level of

classification according to the Practice Direction, but

they are often reminded by the Co-Investigating

Judges that their classifications are just that-proposals.

The Co Investigating Judges and Pre-Trial Chamber

have the ultimate discretion as to the appropriate level

of classification for those documents filed at the ECCC.

The Pre-Trial Chamber recently responded to

public criticism for the lack of standards governing the

presumption of confidentiality and enumerated six

factors for the court to consider when making classification

determinations. The factors include (1) the interests of

justice; (2) the integrity of the preliminary investigation

and the judicial investigation; (3) fair trial rights; (4)

public order; (5) transparency; and (6) any protective

measures authorized by the court. While these factors

provide additional guidance regarding what information

the Co-Investigating Judges or Pre-Trial Chamber

ought to consider, they do not provide a definitive
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standard regarding what type of material is protected.

In the absence of further guidance, ECCC jurisprudence

suggests that unless a document is found on the ECCC

website, it is to be presumed confidential.

3.  The  Duty  of  Confidentiality

Despite the lack of guidance regarding the

contours of the presumption of confidentiality, the

Practice Directions broadly define the scope of those

bound by the duty:

All persons having access to confidential

or strictly confidential information are

under a duty of confidentiality. They shall

not disclose such information to any person,

except in accordance with this Practice

Direction. Further, they shall not act in a

manner which would lead to unauthorised

disclosure of any confidential or strictly

confidential information.

The express definitions of "authorised court

staff" and "court" in the Practice Direction, and their

omission in the provision outlining the duty of

confidentiality, suggest that "all those having access"

to protected information is not limited to ECCC personnel

or court staff. The absence of any qualification to

"access" further suggests that one need only be exposed

to confidential information to be bound by the duty,

regardless of whether he or she knows the information

is privileged.

The absence of clear standards governing the

classification of information during the pretrial

investigation, coupled with the broad scope of those

bound under the duty of confidentiality, is problematic

considering the tribunal's objective to keep the public

informed. Given the absence of standards regarding

public information, individuals exposed to information

that may be part of the judicial investigation have little

guidance as to whether the information is protected.

The presumption that all information is confidential,

even that which is widely known to the public, hinders

the ECCC's achievement of its objectives discussed in

section A—to encourage national reconciliation and to

serve as a model of the Cambodian judicial system

because its effect is to dissuade many individuals from

publicly discussing court proceedings. Those most

immediately impacted by the sweeping standards are

individuals entrusted to keep the public informed

journalists. 

C.  Media  Access  and  the  ECCC's  Use  of  Sanctions

1.  Freedom  of  Expression  in  Cambodia

Media access at the ECCC cannot be fully

understood outside the context of Cambodia's treatment

of the press and its obligations under both domestic

and international law to respect freedom of expression.

Article 41 of the Cambodian Constitution

affirms that freedom of expression, press, publication,

and assembly are guaranteed to Khmer citizens pursuant

to domestic law. Moreover, Article 31 of the

Cambodian Constitution mandates that Cambodia

"recognize and respect human rights as stipulated in

the Universal Declaration of Human Rights (UNDR)

and other covenants and conventions related to

human rights." Both the UNDR and the International

Covenant on Civil and Political Rights (ICCPR), a widely

recognized covenant on human rights, expressly protect

freedom of expression. Yet, despite Cambodia's mandate

to respect freedom of expression under both domestic

and international law, restrictions on the media continue

to be a problem.

The ECCC was established to serve as a model

for the domestic Cambodian legal system for good

reason: freedom of expression is a longstanding problem

in Cambodia. A 2010 U.N. Human Rights Council

report highlighted freedom of expression as one of

the major areas of concern in Cambodia, and it noted

that "the courts do not seem to interpret the law and

restrictions on freedom of expression according to

domestic laws, much less international standards

binding Cambodia."

Restrictions on freedom of expression appear to

be increasing. Of particular concern is Cambodia's

promulgation of defamation and disinformation laws

in 2009, the implementation of which, according to

the U.N., has failed to strike a proper balance between

safeguarding private reputations and publicizing
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information concerning matters of public interest.

Similarly, Human Rights Watch recently highlighted as

particularly problematic the Cambodian government's

threats of arrest and legal action against journalists,

and it suggested that such measures are often used as

a means to restrict free speech. Notably, Human

Rights Watch also reported that ten journalists were

killed in Cambodia during the past fifteen years. In

serving as a model for the Cambodian judiciary, the

ECCC thus has the potential to either help alleviate the

troubling domestic judicial practices or to further

contribute to deterioration of freedom of expression

in Cambodia.

2.  Media  Access  During  Judicial  Investigations  at  the

ECCC

The Co-Investigating Judges and Pre-Trial

Chamber have made few exceptions to the presumption

of confidentiality during the pretrial investigation. On

several occasions, the court has warned journalists of

possible sanctions for reporting stories related to

confidential court proceedings.

During the investigation in Case 001 against

Duch in 2008, Tracey Shelton, a reporter for the

Phnom Penh Post, was questioned for several hours

by local police outside Tuol Sleng on the day of Duch's

return, and her digital photographs were later erased.

The Cambodia Daily reported that same day that John

Vink, a Magnum photographer, "was warned by a tribunal

official that if he published a photograph of Duch he

would be blacklisted from the court." General

Manager of the Cambodian Television Network (CTN),

Glen Felgate, also reported that he was told by the former

U.N. public affairs officer, Peter Foster, not to air CTN

footage collected that day.

During Duch's return to Tuol Sleng, ECCC staff

issued clear warnings that journalists could be sanctioned

for documenting the confidential event. As reported

by the Cambodia Daily, ECCC Public Affairs Chief

Helen Jarvis warned that "under the tribunal's internal

rules any person, whether an employee of the court or

not, who knowingly discloses confidential information

in violation of a judicial order is subject to sanction by

the tribunal, Cambodian authorities, or the United

Nations." The Cambodia Daily also reported that an

ECCC official expressly warned journalists that they

could be prosecuted for violating the tribunal's

confidentiality.

The experience of journalists during the

investigation of Case 001 has led many to think twice

before reporting on controversial subjects. The head

of the Asia-Pacific desk of Reporters Without Borders,

Vincent Brossel, expressed his concern at what he

called a "growing tension between the press and the

tribunal officials." Another local reporter, Ek Madra,

who was told to leave the area when Duch visited the

infamous Choeung Ek Killing Fields, expressed his

frustration at having to rely on "second source[s]" of

information.

During the investigation for Case 002, in which

four senior members of the Khmer Rouge are being

tried, the Pre-Trial Chamber issued a series of warnings

that confidential information from Pre-Trial Chamber

documents had been published by the media. In July

2010, the Pre-Trial Chamber warned that two

Cambodia Daily newspaper articles addressing the

public's growing concerns of political bias at the court

breached the confidential judicial investigation

because the Pre-Trial Chamber did not expressly give

the author access to the information. The Pre-Trial

Chamber did not elaborate on why a breach of

confidentiality occurred, and it only referred to the

protected material generally as "the matters."

In September 2010, the Pre-Trial Chamber

again warned parties of the consequences of leaking

confidential information, yet failed to explain why

such articles breached confidentiality measures or

what information was protected. Like the July 2010

warning, the articles related to charges of political

interference, a topic that is the subject of much

controversy at the ECCC. At least one of the articles

referenced a defense team filing not yet present on

the ECCC website that "accused the government of

pursuing a 'concerted policy' to prevent the questioning

of government officials and derail investigations into
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additional regime figures."

The lack of media access is perhaps most troubling

with respect to the Case 003 investigation, during

which the Co-Investigating Judges failed to release

any information before announcing the end of

investigations in April 2011 thus preventing victims

from applying as civil parties. In response, International

Co-Prosecutor Andrew Cayley issued a public statement,

the purpose of which was "to ensure that the public is

duly informed about ongoing ECCC proceedings."

Cayley discussed specifics of Case 003 and stated his

belief that "the crimes alleged in the Introductory

Submission have not been fully investigated." The Co-

Investigating Judges found that Cayley breached the

duty of confidentiality by disclosing details of Case

003 and thus ordered that he retract the information.

Several days later, the press was again the target

of ECCC warnings when a June 2011 article, "Leaked

Document Casts Doubt on Impartiality of Khmer

Rouge Judges" appeared in the Christian Science

Monitor. Referencing a 2008 confidential court document

that "raises questions about the UN-backed court's

ability to independently prosecute members of the

brutal regime," the article was critical of the Co-

Investigating Judges' ability to conduct impartial

investigations. The following day, the Judges issued

another press release addressing the "disloyal staff

member of the ECCC" who disclosed the information.

The press release was targeted to journalists and

warned that "anyone publishing information from

[the] confidential document is liable to be subjected

to proceedings for Interference with the Administration

of Justice pursuant to Internal Rule 35."

By apparently operating without clear standards

and by failing to provide reasons why certain documents

breached confidential investigations, the ECCC is

sacrificing public access for what appear to be baseless

confidentiality needs. While allegations of political

interference call into question the integrity of the judicial

investigation and ECCC staff, generalized information

regarding the call for a corruption probe has seemingly

little impact on the quality of the investigations themselves.

Moreover, the journalists who published

confidential information had no way of knowing that

their sources provided information that may breach

the confidentiality of the investigation, for the journalists

themselves were not bound by an express protective

order. Members of the media have already expressed

the frustration of having to rely on secondary sources

of information, and, given the widespread corruption

of the judiciary in Cambodia, relying on government

officials as the only source of information undermines

the media's role as a watchdog. Thus, the alternative

implicitly suggested by the ECCC—requiring members

of the media to first check with the tribunal to ensure

that information is not confidential-is not only impractical

but would also be a serious restraint on freedom of

the press in Cambodia.

Despite its mandate to serve as a model for

domestic courts and attempt to correct the culture of

corruption in Cambodia, the ECCC continues to maintain

a strict presumption of confidentiality during judicial

investigations. Increased warnings to the press create

a disincentive to report to the public, which ultimately

hurts the Cambodian people by undermining their

access to justice and reconciliation. The disincentive to

report sensitive information, like allegations of political

bias, is only exacerbated by the threat to sanction

journalists pursuant to ECCC Internal Rules.

3.  Sanctioning  Lawyers  at  the  ECCC:  Rule  38

While the Co-Prosecutors, Office of Co-Investigating

Judges, and Pre-Trial Chamber have threatened to use

sanctions on numerous occasions, sanctions have

been applied at the ECCC only once. In March 2009,

the Co-Investigating Judges sanctioned Ieng Sary's

international defense lawyer, Michael Karnavas, pursuant

to ECCC Internal Rule 38 for revealing confidential

information on his website. The judges ordered the

defense team to remove the offending content and

cease posting information or documents related to

the judicial investigations other than those posted on

the ECCC website.

The sanctioning of the Ieng Sary defense team

sparked widespread criticism of the ECCC because the
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information posted mostly related to Ieng Sary himself

and his deteriorating medical condition. Many members

of the public were concerned that the true reason for

the sanctions was not to protect the confidential judicial

investigations but rather to hide the ECCC's own

shortcomings. A letter written by the Ieng Sary defense

team in response to the sanctions stated in part that

[t]he current practice by the Judicial

Chambers and the Co-Investigating

Judges at the ECCC, of suppressing

Defence filings which may be embarrassing

or which call into question the legitimacy

and judiciousness of acts and decisions

of the judges, all under the fig leaf that

these are necessary measures to protect

the supposed confidentiality and integrity

of the investigations or judicial decision-

making process, must be discontinued

without exception. . . . To allow non-

confidential issues to be debated behind

closed doors not only deprives Mr. I[eng]

Sary of a fair and public trial but also

deprives Cambodia of a demonstration of

how complex trials for the most serious

crimes can be conducted openly and

transparently.

While the Ieng Sary defense team letter raises

concerns over defendants' rights to a fair trial, it also

touches upon a very real concern that confidentiality

measures are not being used to protect sensitive

investigations but rather to shield the Co-Investigating

Judges and ECCC officials from public scrutiny. The

measures are problematic, for absent compelling reasons

to maintain a strict presumption of confidentiality, in

order to fulfill its mandate to serve as a means of

national reconciliation and as a model for the

Cambodian legal system, the ECCC should provide

open access to court proceedings. If the defense team

chose to publicize information about Ieng Sary, there

seems to be no compelling reason why such a prac-

tice should be forbidden. And any reasons of the Co-

Investigating Judges are unknown, for the order

lacked clear reasoning.

4.  Sanctioning  Any  Person  Who  Interferes  with  the

Administration  of  Justice:  Rule  35

A separate, broader-reaching ECCC Internal

Rule governs interference with the administration of

justice as it expressly applies to any person. Rule 35

states in part that: 1. The ECCC may sanction or refer

to the appropriate authorities, any person who

knowingly and wilfully interferes with the administration

of justice, including any person who

a) discloses confidential information in violation

of an order of the Co-Investigating Judges or the

Chambers; . . . .

b) threatens, intimidates, causes any injury or

offers a bribe to, or otherwise interferes with a witness,

or potential witness, who is giving, has given, or may

give evidence in proceedings before the Co-Investigating

Judges or a Chamber;...

No journalists have been sanctioned by the

ECCC, but should the threats become a reality, members

of the media will be sanctioned pursuant to Rule

35(1)(a).

While no Rule 35 sanctions have been applied

by the ECCC, the contours of Rule 35 were addressed

in a series of recent decisions regarding the refusal of

six witnesses—all former officials of Democratic

Kampuchea and current government officials—to comply

with court summons. While the decisions relate to

Rule 35(1)(d) sanctions for intimidating witnesses,

they provide valuable guidance regarding the standards

of proof for initiating investigations of alleged interference

with the administration of justice. In its decision, the

Pre-Trial Chamber relied heavily on jurisprudence

from the ICTY, suggesting that if the

ECCC does sanction journalists pursuant to Rule

35, it will likely place great weight on the ICTY's most

recent contempt decisions.

In September 2010, the Pre-Trial Chamber

adopted the ICTY's three standards of proof relevant to

Rule 35 that were first articulated in a series of contempt

proceedings against journalists covering the ICTY. First,

to initiate investigations pursuant to Rule 35, there
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need only be reason to believe an individual interfered

with the administration of justice, identified by the

Pre-Trial Chamber as an "extremely low threshold"

that does not require an inquiry into the merits but

simply a material basis for initiating investigations.

Second, to instigate preceding related to Rule 35,

there must be sufficient grounds showing interference

with the administration of justice. Finally, before sanctions

can be imposed on an individual for a violation of Rule

35, the burden of proof must be satisfied beyond a

reasonable doubt.

The Pre-Trial Chamber decision not only illustrates

the contours of Rule 35 but also highlights the need

for a free press to cover ECCC developments. At issue

in the proceeding that produced the September 2010

decision was an allegation of political interference on

behalf of a current government official who reportedly

urged summoned witnesses not to testify before the

tribunal. Despite government spokesman Khieu

Kanharith's statement that while the six summoned

witnesses "could appear in court voluntarily, the

government's position was that they should not give

testimony," the Co-Investigating Judges dismissed several

requests for investigative action and Rule 35 investigations

filed by defense teams.

On appeal, the Pre-Trial Chamber failed to

reach a majority decision on whether the statement of

Khieu Kanharith constituted a "reason to believe" that

there was an interference with the administration of

justice under Rule 35. The Pre-Trial Chamber was

sharply divided. The two international judges stated

"no reasonable trier of fact could have failed to consider"

that there was a reason to believe an interference with

the administration of justice pursuant to Rule

35(1)(d) had occurred.

In contrast, the Cambodian judges distinguished

Khieu Kanharith's use of the term "should not" from

use of the term "shall" and concluded that there was

no absolute order that the individuals should not

testify. The Cambodian judges also reasoned that

because the statement was reported by the Phnom

Penh Post, it was an inadequate and unreliable source

of information. In addition, the Cambodian judges

considered that because Khieu Kanharith was of a

lower status, rank, and title than the six dignitaries

summoned, he was "in principle not entitled to order

or coerce those of higher status to follow. . .orders."

The division among the Pre-Trial Chamber raises

great concern regarding the potential for political

interference at the ECCC, especially considering

Cambodia's domestic culture of corruption in the judiciary.

The division among international and domestic

judges, a common occurrence at the ECCC, raises red

flags and highlights the importance of a free press to

cover ECCC proceedings not only to fulfill the tribunal's

objective to serve as a model for domestic Cambodian

courts but also to ensure that ECCC proceedings

themselves are fair and grounded in the law. Without

public scrutiny, the ECCC has little accountability during

the pretrial period, and the Cambodian people are

deprived of vital information during confidential

investigations that span the course of several months.

While the Pre-Trial Chamber has established

some of the procedural requirements regarding Rule

35, it has not yet applied those standards to allegations

of media interference with the administration of

justice. In potential sanctions against journalists, the

Co-Investigating Judges and Pre-Trial Chamber are

likely to rely on recent contempt jurisprudence at the

ICTY since Cambodian domestic law has no similar

provision for sanctioning the press. The most recent

case, Prosecutor v. Hartmann, will likely prove very

influential and is the first ICTY contempt case to balance

confidentiality orders with freedom of expression.

III.  CONTEMPT  AT  THE  ICTY:  DELIBERATE  VIOLATION

OF  A  PROTECTIVE  ORDER

Unlike the ECCC, the ICTY, like most other

international tribunals, operates under adversarial

procedural rules, and its contempt jurisprudence is

based on breaches of protective orders that occurred

during trial proceedings otherwise presumed public.

Nonetheless, the ECCC relies heavily on ICTY

jurisprudence, and recent contempt proceedings of

the ICTY are likely to prove highly influential should
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the tribunal sanction pursuant to Rule 35.

Section A explains the contours of protected

information at the ICTY, while section B summarizes

the current state of the law. Section C analyzes the

most recent ICTY contempt case, Prosecutor v.

Hartmann, and concludes by suggesting that Hartmann

should hold little persuasive value at the ECCC.

A.  The  Contours  of  Protected  Information  at  the  ICTY

The ICTY operates under an adversarial system

in which trial proceedings are open to the public.

During the trial period, protective orders may be granted

at the request of parties pursuant to ICTY Procedural

Rule 69, which ensures the protection of victims and

witnesses. In addition, a judge or trial chamber may

order the nondisclosure of documents or information

in exceptional circumstances, pursuant to ICTY Rule 53.

Historically, individuals who were granted

access to confidential information by the tribunal were

put on clear notice. For example, in a 2003 decision

on a motion for nondisclosure, the ICTY trial chamber

permitted defendant Vojislav Seselj access to the

identity of witnesses protected pursuant to Rule 69.

The order provided clear instructions that detailed

what information was protected. The trial chamber

also made clear that if Seselj found it necessary to

disclose information to others in building his case, he

was obligated to instruct the other individuals that the

material was not to be copied, reproduced, publicized,

or disclosed in any manner. The protective order

ended with a clear direction that any breach would

result in contempt proceedings in accordance with

ICTY Rule 77. Thus, recipients of confidential information

at the ICTY, like Seselj, were informed not only of the

contours of the protected information but were also

given notice regarding their obligations to keep that

information private, and were warned of the potential

use of sanctions should protected information be

disclosed.

B.  Contempt  at  the  ICTY:  Current  State  of  the  Law

ICTY Procedural Rule 77 governs contempt of

the tribunal. The language of ICTY Rule 77 is nearly

identical to that of ECCC Internal Rule 35, and relevant

portions state that

(A) The Tribunal in the exercise of its inherent

power may hold in contempt those who knowingly

and wilfully interfere with its administration of justice,

including any person who . . .

(ii) discloses information relating to those

proceedings in knowing violation of an order of a

Chamber . . . .

The ICTY has prosecuted several reporters pursuant

to Rule 77(ii), and until Hartmann, divulging the identity

of a protected witness was a substantive interference

with the administration of justice that resulted in the

convictions

A violation of ICTY Rule 77 requires that an

individual knowingly and willfully interfere with the

administration of justice. The requisite mens rea for a

violation of Rule 77(ii) is knowledge that the disclosure

in question violates an order of a chamber. The

disclosure must be deliberate and may be inferred

from circumstantial evidence. While willful blindness

and reckless indifference can establish intent, mere

negligence is insufficient. Specific intent to interfere

with the administration of justice is not required.

The requisite actus reus under Rule 77(A)(ii) "is

the physical act of disclosure of information relating to

proceedings before the [t]ribunal, where such disclosure

[objectively] breaches" either a written or oral order of

a chamber. The ICTY requires no materiality of harm, nor

does it make an exception for information that is

already in the public domain—once a knowing viola-

tion of a chamber's order is proved, no additional proof

of harm to the tribunal's administration of justice is

required in order to sustain a conviction of contempt.

Thus, a violation of a court order "as such" constitutes

an interference with the tribunal's administration of

justice.

C.  Contempt  at  the  ICTY:  The  Case  Against  Florence

Hartmann

Prosecutor v. Hartmann is not only the most

recent ICTY contempt case but it is also the first case

to find a journalist guilty of contempt for discussing

the existence of a confidential appellate chamber
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document that she herself had not seen. Hartmann's

offense is thus very similar to breaches of confidentiality

at the ECCC, in which reporters were warned for

referencing confidential documents to which they had

no access. While there are striking similarities

between Hartmann and the sort of case likely to come

before the ECCC, there are also very important procedural

differences governing the ICTY and the ECCC—differences

that warrant departure from Hartmann's precedent.

1.  The  Protection  of  Legal  Reasoning  and  Extraneous

Information

Hartmann was convicted for releasing politically

sensitive information regarding the role of Serbia in

the massacre of Bosnian Muslims, information the tribunal

likely worried could impact peace in the region and

spark political unrest. In 2007, Hartmann, a former

spokesperson for ICTY Prosecutor Carla del Ponte,

published a book, Peace and Punishment: The Secret

War between Politics and International Justice, and a

2008 article entitled Vital Genocide Documents

Concealed. In her publications, Hartmann wrote that

in the case against Slobodan Milosevic, the appeals

chamber failed to release certain transcripts that

evidenced the involvement of Serbia in the massacre

of Bosnian Muslims. Hartmann stated that "ICTY

judges kept key material from the public for the sole

purpose of shielding Serbia from responsibility before

another UN court." In her discussion, Hartmann

referenced two confidential appeals chamber decisions,

and according to the ICTY specially appointed chamber,

Hartmann addressed their contents and purported effect.

The specially appointed chamber ruled that

Hartmann interfered with the administration of justice

by knowingly disclosing information contained in

confidential decisions in the case of Prosecutor v.

Slobodan Milosevic. Hartmann disclosed the date of

the decisions, their confidential character, the identity

of Serbia as an applicant for protective measures, and

the existence of underlying documents, but the special

chamber also ruled that the legal reasoning contained

in the decisions was itself protected by the order:

[L]egal reasoning by its very nature

requires the application of the law to the

facts, and therefore requires the whole

reasoning to be protected. The law is

public while the facts often are not. The

application of the law to the facts is

confidential by virtue of the mix of

the two.

In so holding, the specially appointed chamber

greatly expanded the scope of protective measures at

the ICTY.

2.  No  Requirement  of  Specific  Intent

Despite Hartmann's defense that she did not

intend to breach an order of the tribunal, the specially

appointed chamber found that Hartmann possessed

the requisite intent and failed to require specific intent

to breach a protective order under Rule 77. Unlike in

previous cases of contempt at the ICTY, such as Seselj,

Hartmann never saw the appeals chamber decisions

herself, nor did she sign a receipt for a protective

order; rather, Hartmann relied on an informational

interview of another individual. Yet, the chamber

refused to consider that Hartmann's intent had been

undermined. What did matter, the chamber reasoned,

was that Hartmann became aware of the confidential

information and the fact of its confidential status but

chose to disclose the information nonetheless. The

chamber placed great weight on Hartmann's knowledge

of the confidential status, apparent from her articles'

explicit reference to the documents' "confidential"

nature, as well as a warning from the ICTY registrar

sent to Hartmann before publication. Despite the fact

that Hartmann never read the confidential decisions

or signed a receipt for a protective order, she was found

to possess the necessary mens rea under Rule 77.

3.  No  Mistake-oof-FFact  Defense

In its decision, the chamber suggested that

Hartmann should have first checked with the tribunal

to ensure that her publications were in compliance

with the law, and that her failure to do so precluded

her from using a mistake-of-fact defense. Although the

information Hartmann disclosed was generally known

to the public and was the subject of media discussion
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prior to her publications, the chamber failed to consider

that Hartmann could have reasonably believed the

information was no longer confidential. Instead, the

chamber reasoned, Hartmann should have checked

with the United Nations or the tribunal prior to publication.

4.  Freedom  of  Expression

Prosecutor v. Hartmann is the first ICTY contempt

case to specifically balance the need for confidentiality

with the protection of freedom of expression. In a

brief discussion, the chamber noted jurisprudence of

the European Court of Human Rights (ECHR), which

requires that an interference with freedom of expression

be legitimate, necessary, and proportionate in order to

be permissible. Yet, the chamber failed to conduct an

adequate balancing test under the ECHR framework

and ultimately concluded that the use of sanctions

was not an infringement on Hartmann's freedom of

expression.

First, the chamber considered the protective

order that shielded the appellate court opinions and

its purpose. According to the chamber, the purpose of

the provision was to secure the cooperation of a foreign

state, Serbia, as well as the public interest in receiving

information. The contours of the protected information

were made clear through an express order. Therefore,

whether the public was entitled to the information

was to be determined by the tribunal, not reporters.

The tribunal sharply criticized Hartmann and stated

that "[i]ndividuals, including journalists, may not—with

impunity—publish information in defiance of such

orders on the basis of their own assessment of the

public interest in accessing that information." Because

Hartmann published her work in violation of a legitimate

express order, the chamber concluded that Hartmann

undermined the confidence of the tribunal and potentially

undermined "the level of cooperation that is vital to

the administration of international justice."

While the chamber acknowledged the ECHR

test, it was inadequately applied when the chamber

determined that there was no interference with

Hartmann's freedom of expression. The chamber

conducted an incomplete analysis of the public's

interest in receiving the information and held that the

contempt proceedings were proportionate absent

substantial reasoning. In holding that there was no

interference with Hartmann's freedom of expression,

the chamber deviated from well-established precedent,

the implications of which could be far-reaching. The

chamber's decision only briefly addressed what

constitutes a wealth of jurisprudence at the ECHR-

jurisprudence that specifically addresses the role of

the press in confidential judicial investigations in civil

law courts. Due to its specific application in civil law

systems and the wealth of case law available, the

ECHR jurisprudence regarding infringement on freedom

of expression serves as a better basis upon which the

ECCC should develop its case law.

IV.  SANCTIONS  AT  THE  EUROPEAN  COURT  OF  HUMAN

RIGHTS:  A  NECESSARY  AND  PROPORTIONATE

INFRINGEMENT  ON  FREEDOM  OF  EXPRESSION

ICTY Rule 77 is nearly identical to ECCC Internal

Rule 35; however, Rule 77 applies at ICTY trial

proceedings, which are presumed to be public at both

the ECCC and ICTY, and are protected only after the

court issues an affirmative protective order. The ECHR

has expressly ruled on media access and breaches of

confidentiality during confidential judicial investigations

in countries that use civil law systems and thus establishes

more appropriate jurisprudence for use at the ECCC.

Unlike the ICTY, violations of protective orders or

breaches of confidential judicial investigations are not

"as such" considered to be interferences; the ECHR

applies a case-by-case balancing test to determine

whether an infringement on freedom of expression is

permissible. First, there must be a legitimate aim for

establishing a confidentiality order; second, the legitimate

aim must be a necessary infringement in a democratic

society, demonstrable by a pressing social need; and

finally, the interference must be proportionate to the

legitimate aims pursued, and the reasons justifying

the interference must be relevant and sufficient. In

evaluating international standards regarding sanctions

under Internal Rule 35, the ECCC may seek guidance

in procedural rules established at the international
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level, and there is no mandate that any one source

should be given greater deference in such inquires.

Thus, there is no compelling reason why the ECCC

should provide the ICTY contempt jurisprudence more

deference than ECHR jurisprudence. In fact, because

the ECHR applies in countries that use a civil law system,

its case law is more specifically tailored to the unique

procedural laws of the ECCC.

A.  Watchdogs  of  Democracy  and  Privacy

Interests  of  Public  Officials

The ECHR not only recognizes the necessary

and proportionate balancing test during confidential

judicial investigations but also the importance of a

free press to facilitate political debate. For instance, in

Dupuis v. France, two journalists were found guilty of

possessing information obtained through a breach of

confidentiality. The offense occurred when the journalists

published information relating to the judicial investigation

of a telephone-tapping program initiated by the former

French president. On an appeal brought by the

convicted French journalists, the ECHR affirmed that

freedom of expression is an essential foundation of

democratic society and that the safeguards afforded to

the press hold special importance. The court recognized

not only the media's task of imparting such information

and ideas but also the public's right to receive such

information.

Dupuis stands for the principle that in cases

involving important matters of public debate, the

ECHR requires a greater showing of necessity to

infringe on freedom of expression. The court considered

that when journalists report information obtained

though a breach of a confidential investigation, yet

contribute to an important public debate, they serve

as "watchdogs" of democracy and should be afforded

greater access to information. Thus, in weighing the

legitimate purpose of confidentiality and the public's

interest in the information the two journalists

divulged, the ECHR found that the French court violated

the journalists' freedom of expression.

Also of importance in Dupuis is the court's

recognition that limits of freedom of expression are

more difficult to justify when the rights of politicians

are involved, for such individuals knowingly subject

themselves to close scrutiny and must therefore display

a greater degree of tolerance: "The Court attaches the

highest importance to freedom of expression in the

context of political debate and considers that very

strong reasons are required to justify restrictions on

political speech." Because the French president's privacy

interests were at stake, and because his role as president

exposed him to greater public scrutiny, the interests of

the public outweighed the interests of privacy.

Similarly, journalists threatened with sanctions at the

ECCC are those covering important proceedings,

including those related to allegations of political bias

at the court. Like in Dupuis, the journalists are serving

as watchdogs of democracy by ensuring that the tribunal

is accountable to a well-informed public. Moreover,

the individuals whose privacy interests are at stake are

also former public officials. Like the French president

in Dupuis, the former senior leaders of the Khmer

Rouge sacrificed their privacy when they assumed

leadership positions. Therefore, their privacy interests

are considerably less than members of the general

population, and the public interest should prevail.

B.  Materiality  is  an  Important  Consideration  in

Infringements  on  Freedom  of  Expression

In weighing the concerns of freedom of expression

and confidential investigations, the ECHR considers

the materiality of the breach and whether information

was already in the public domain at the time of the

alleged breach. For instance, in Weber v. Switzerland,

the court determined that information already in the

public domain at the time it was divulged by a journalist

was outside the scope of confidentiality protections. In

Weber, a Swiss journalist was charged for breaching

the confidentiality of a judicial investigation when he

made statements at a press conference that revealed

the existence of a judicial investigation. The trial court

found it of little importance that the matter discussed

was already known to the public and ruled that the

actus reus of the crime was met, even if the offense

had been committed inadvertently. 
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On appeal, the ECHR considered that the

information was already in the public domain, and

because there was no material breach, the infringement

on freedom of expression was improper. The court

agreed that the imposition of a fine for Weber's

alleged breach was an unjustified interference with his

right to freedom of expression. While the government's

interest in ensuring proper conduct of the investigation

was necessary, the imposition of a penalty was not,

for the interest in maintaining the confidentiality no

longer existed when Weber disclosed information that

was already in the public domain. Weber thus establishes

an important principle: although protection of confidential

investigations may be necessary, when information is

already in the public domain, disclosure of the existence

of confidential judicial investigations, or the contents

of information that are already known to the public,

does not itself constitute a violation worthy of court

action.

The principle articulated in Weber is very important

considering much of the information contained in

confidential judicial investigations at the ECCC is

already in the public domain. For instance, the identity

of Duch and his involvement with S-21 is well-known

and documented. Moreover, the ECCC only has jurisdiction

to prosecute individuals for crimes that occurred over

thirty years ago. Considering the length of judicial

investigations, which span months, unintended

breaches of confidentiality are often immaterial

because there is no considerable impact on the outcome

of the investigations if select facts become known to

the public. Given the public interest in information

regarding the ECCC and the court's mandate to keep

the public informed, breaches without a material

impact should not serve as a basis for Rule 35 sanctions.

V.  RECOMMENDATIONS  TO  THE  ECCC  REGARDING

THE  USE  OF  SANCTIONS  AGAINST  JOURNALISTS  PUR-

SUANT  TO  INTERNAL  RULE  35(1)(A)

Due to its foundation in principles of civil law,

the ECCC is a unique international criminal tribunal

that operates under procedural rules far different from

those that govern the ICTY and many other tribunals.

Thus, the adoption of a per se rule that any breach of

a confidential judicial investigation operates as a violation

of ECCC Internal Rule 35(1)(a) ignores the unique

nature of the court and its obligations to keep the

public informed at all stages of proceedings.

Section A briefly suggests that the ECCC establish

clear standards governing the release of information.

Section B suggests that in its warnings to journalists

who breached the confidentiality of the investigation,

the ECCC should include clear reasoning sufficient to

put journalists on appropriate notice so as to not create

a disincentive to report on sensitive matters. Finally,

section C recommends a case-by-case approach to

evaluating the use of sanctions against journalists-one

that considers the materiality of the interference, the

importance of the confidentiality need, and the intent

of the accused journalist.

A.  The  ECCC  Should  Establish  Clear  Standards

Regarding  What  Information  is  Protected  During

Confidential  Judicial  Investigations

At the ECCC, there is great uncertainty regarding

what information is public and what is protected by

confidential judicial investigations. In a country where

a significant percentage of the population identifies as

a survivor of the Khmer Rouge, it is neither possible to

keep information secret, nor is it in the country's best

interests to do so. Considering that crimes for which

defendants are being tried happened over thirty years

ago, a great amount of information is already in the

public domain. In order to keep the public informed in

pursuit of its obligation to serve as a means of national

reconciliation and as a model for the domestic

Cambodian court, the ECCC should operate under

clear standards that govern the distribution of public

information.

Absent standards for protected information, the

disincentive to report on sensitive matters at the ECCC

will continue. The disincentive will further undermine

the public's access to knowledge and hinder the

establishment of a free press. In Hartmann, the ICTY

found that Hartmann should have verified the information

in her book with the court before publication, but

SPECIAL ENGLISH EDITION, THIRD QUARTER 2011

DOCUMENTATION CENTER OF CAMBODIA (DC-CAM) 42



requiring ECCC journalists to verify their information

with the tribunal prior to publication is unrealistic and

not in the public interest. Such requirements would

only increase the public's speculation of political

interference and further jeopardize the success of the

tribunal by increasing opportunities for corruption and

bias.

Moreover, clear standards differentiating private

and public information would not only encourage

media reporting of the ECCC while ensuring the protection

of serious confidentiality needs but would also provide

a positive example for domestic courts. The current

practice of disclosing information on a basis that lacks

consistency or well-reasoned decisions only exacerbates

the problems of corruption and secrecy among

domestic courts. 

Without clear standards at the ECCC, there is little

incentive for domestic courts to provide for greater

transparency. Absent transparency at both the ECCC

and local courts, the public will continue to lose faith

in the judiciary, and the legacy of the ECCC will be

undermined. 

B.  The  ECCC  Should  Issue  Clear  Warnings  When  the

Confidentiality  of  Investigations  Has  Been  Breached

Because the ECCC presumes that information

during pretrial investigations is entirely confidential, it

is imperative that the ECCC issue clear warnings or

orders before imposing sanctions on journalists. The

plain language of Rule 35(1)(a) itself requires that in

order to find an interference with the administration

of justice, an individual must have disclosed

"confidential information in violation of an order of

the Co-Investigating Judges or the Chambers."

Although the ECCC does issue warnings to

journalists enumerating what articles breached the

confidentiality of judicial investigations, such orders

fail to include any further explanation. The warnings

do not disclose what information triggered the violation

or why divulging such information was forbidden. The

result is that journalists are forced to make difficult

decisions that balance their professional obligations to

keep the public informed with their own personal

fears of being sanctioned by the ECCC. Members of

the press are thus dissuaded from reporting on important

issues at the ECCC, which hinders the court's goals of

national reconciliation and serving as a model for the

domestic Cambodian system. The ECCC should therefore

disclose what information triggered the violation of

the investigation so as to ensure that sensitive material

is protected but allow as much public access as possible.

C.  The  ECCC  Should  Engage  in  a  Case-bby-CCase

Inquiry  to  Determine  if  an  Interference  with  the

Administration  of  Justice  Occurred

The vague standard of confidential document

filings, coupled with the broad duty of confidentiality

outlined in the ECCC Practice Direction and broad

applicability of Rule 35 sanctions, warrants departure

from the ICTY's determination that violations of protective

orders "as such" amount to interference with the

administration of justice. Rather, the presumption of

confidential judicial investigations and the absence of

express protective orders necessitates a case-by-case

balancing test of the purported government interest

and interference with freedom of expression. The

case-by-case analysis should consider three factors:

the materiality of the interference, the legitimacy of

the confidentiality need, and the intent of the journalist.

1.  Material  Interference

First, in its case-by-case approach, the ECCC

should require a material interference with the

administration of justice before issuing sanctions pursuant

to Rule 35. While the ICTY's departure from such a

showing may be warranted because it issues clear,

affirmative protective orders, the ECCC operates under

different standards. Due to the fact that all information

is presumed confidential, and a great deal of information

is already in the public domain, the ECCC should

encourage public access to information by loosening

restrictions on journalists. Because of the great uncertainty

regarding what information is protected, anything less

than a material violation is unfair to journalists who

are acting as watchdogs of democracy in a country

plagued with corruption. Enforcing sanctions without

a material interference only amounts to the protection
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of confidential investigations absent a compelling reason

and will only operate to further erode public opinion

of the ECCC.

2.  Legitimacy  of  the  Confidentiality  Provision

Second, the ECCC should carefully consider the

underlying nature of the information that warrants

protection before deciding whether to infringe on

freedom of expression, for national reconciliation cannot

be realized without establishing the truth. The public

has a strong interest in ECCC proceedings, and therefore,

the ECCC should require that a legitimate purpose

outweigh the public's interest in information before

infringing on journalists' freedom of expression.

Requiring legitimate reasons for confidentiality

provisions is important to ensure not only that the

public receives adequate information but also that the

ECCC is held in high regard and therefore supports—and

does not undermine—the public perception of the

judiciary. As recently as September 2010, the United

Nations Human Rights Council noted that in

Cambodia, "[t]here does not seem to be a proper . . .

balance between safeguarding private reputation and

making public information concerning matters of public

interest. The Cambodian government admitted that

"the judiciary has not yet gained full confidence from

the public," and Cambodian citizens have sought

alternative methods of justice. Adopting a balancing

test that considers the legitimacy of the protective

interest would thus provide a good example to the

domestic Cambodian courts that sanctions for breaches

of confidentiality should be implemented only when a

legitimate confidentiality need exists. Absent public

trust in the ECCC, the Cambodian people will continue

to distrust the domestic judiciary, and the ECCC will

not fully achieve its objective to leave a legacy of

democratization.

3.  Intent  of  Journalists

The ECCC should sanction only journalists who

act with the intent to interfere with the administration

of justice, and the mistake-of-fact defense should be

available to journalists who mistakenly disclose

confidential information. In light of the absence of

clear standard regarding the disclosure of information,

broad duty of confidentiality, and the well-known

nature of many of the facts involved in the investigation,

holding journalists responsible for their inadvertent

disclosure of protected information would not only be

unfair but it would also further the disincentive to

report on sensitive information.

While in Hartmann the ICTY rejected a requirement

of specific intent to interfere with the administration of

justice and failed to recognize Hartmann's mistake-of-fact

defense, the procedural rules at the ECCC are far different

from those at the ICTY. First, in most cases at the ICTY,

individuals are put on greater notice that they have

been exposed to confidential information because

affirmative protective orders are issued pursuant to

Rules 69 and 53. With so much information already in

the public domain, and in the absence of affirmative

protective orders, the ECCC should require a greater

showing of intent than that required at the ICTY to

ensure that sanctions are issued only to those who did

in fact knowingly interfere with the administration of

justice.

VI.  CONCLUSION

As the first hybrid court that is supported by the

United Nations but operates completely within a

domestic court system, the ECCC is uniquely poised to

lead the international community as a model for justice

and reconciliation. In serving as both a domestic

model and means of national reconciliation, the ECCC

has the potential to help eradicate corruption in

Cambodia and contribute to the development of a

legitimate, stable judiciary.

Yet, in order to fulfill its objectives and its mandate

to provide transparent proceedings whenever possible,

the ECCC must regularly provide the public with

information. Inconsistent disclosures undermine the

legitimacy of the court and further contribute to the

deterioration of the domestic legal system.

While the presumption of confidential judicial

investigations is consistent with other civil law courts,

it must not be abused. During the course of investigations

that span months and include much information
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already in the public domain, citizens should not be

deprived of vital information—nor should journalists

be forced to speculate what information is protected

and what is not. Rather, the ECCC should operate

under clear standards that govern the disclosure of

information to reduce the number of inadvertent dis-

closures. If confidential information is released, the

ECCC should issue clear warnings. Yet, the notice

should not simply list the sources of leaked confiden-

tial information. Instead, the ECCC should make efforts

to narrowly tailor the confidentiality measures so as to

provide for as much public access as possible. Clear

standards, coupled with specific notice of alleged breach-

es of confidentiality, will likely reduce the potential for

the use of sanctions pursuant to Rule 35. But if the

opportunity to issue sanctions should arise, the ECCC

should adopt a case-by-case test for contempt pro-

ceedings that departs from recent jurisprudence

established in Hartmann.

While the ICTY serves as a model for many

international criminal tribunals, its most recent

jurisprudence regarding journalists and contempt is

troubling. The sweeping provisions established most

recently in Hartmann undermine the freedom of

expression by unnecessarily protecting confidentiality

provisions and rejecting the need for showings of

material interference and specific intent. If applied at

the ECCC, in the absence of express protective orders

and where broad confidentiality provisions are coupled

with equally broad duties of confidentiality, such

standards would prove detrimental to the court's success

by hindering national reconciliation and undermining

the legitimacy of the court in the eyes of the public.

The balancing test established by the ECHR,

which requires a showing of a legitimate interest in

confidentiality, that the interest be a necessary

infringement on freedom of expression, and that the

interference is proportionate considering the public

interest, offers a more appropriate standard to guide

the development of ECCC case law. By using a case-

by-case approach, the ECCC can ensure that journalists

are not dissuaded from performing their vital functions

of keeping the public informed. If these recommendations

are adopted, the ECCC can continue to facilitate

national reconciliation and ensure that the court

serves as a model for the domestic Cambodian system

by using transparent proceedings that are legitimate in

the eyes of those for whom the tribunal was established-

the Cambodian people.

__________________________________

Kriista  L..  Nelson

Seattle  Uniiversiity  School  of  Law

DC-CCam  Legal  AAssociiate,  Summer  2011..

SEEAARRCCHHIINNGG FFOORR FAATTHHEERR-IINN-LLAAWW

My name is Robert Tillman. My wife escaped

Cambodia at the onset of the Khmer Rouge. She

escaped with her Mother, two aunts & her grandfather.

They escaped on foot from Battambang and

travelled on foot to the Thai border where they lived

in refugee camps there and then in the Philippines

before making it to the US in 1982. 

Her father was well-established and relatively

wealthy for the time and location and it is believed

(but not known for sure) that he was killed by the

Khmer Rouge. The best information that she has

indicates her father's name was Danh (Dahn?) Sithon

(or Sithon Danh in American context).

She has been unable to find any information on

him and has spent the last twenty years of her life

wondering what happened to her father and wondering

if he is dead or alive.

I'm sure this is like a needle in a haystack, but if

you have any means of getting any information on

this, I would forever be indebted to you and your

organization. 

Please feel free to contact me at this email

address: robert_tillman@verizon.net
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The ECCC court proceedings on 28 June discussed

the scope and limitations of the pardon and amnesty

provided to Ieng Sary in 1996. Prosecutors argued,

among other points, that the pardon and amnesty for

Ieng Sary do not apply to international crimes in the

ECCC's jurisdiction. In my opinion, if Ieng Sary is not

tried it would anger countless members of Cambodian

society. Being a top leader of Democratic Kampuchea,

Ieng Sary must be prosecuted by the ECCC. After all,

the People's Revolutionary Tribunal in 1979 was a show

trial and the 1994 law was temporary and unusual.

One cannot use these two instances as a foundation

for releasing a top Khmer Rouge leader allegedly

responsible for genocide and crimes against humanity.

The argument by Ieng Sary's defense team is

very interesting. They say that a person cannot be

prosecuted twice for the same crime and that it is not

the ideal rule of law that Cambodia should follow.

Ieng Sary's defection led to the speedier disintegration

of the Khmer Rouge organization. Ieng Sary allegedly

did that in exchange for his personal amnesty and pardon.

Therefore, if he is prosecuted again, the example for

the future would be that, you should not defect. But if

the pardon and amnesty for Ieng Sary are a bar to his

prosecution, the example would be that if you are a

genocidal criminal you should continue war as long as

possible and then use it as a bargaining chip for your

personal freedom. Now in custody, Ieng Sary must

feel frustrated and betrayed. But that is exactly what

we want him to feel.

Similar feelings were shared by the Cambodian

people due to the Khmer Rouge's revolutionary

Angkar from 1975 to 1979. Countless Cambodian

people were sent to 196 security centers around the

country without proper investigation and trial. At S-21,

prisoners were stripped, starved, tortured, interrogated

and executed for very small infractions of the Angkar's

policies, such as stealing food they grow in their own

backyard, breaking agricultural tools, supposed laziness

and eating alone. Larger crimes include being intellectuals,

members of Lon Nol government, city people and

members of the ethnic minority groups. There are

many other examples. Those who were accused died

a very unjust and horrible death.

I remember that the Khmer Rouge used to

employ a theory that says, "It's better to arrest ten

innocent people than to let one internal enemy go

free." The underlining concept of this theory is that an

internal enemy is so heinous and destructive to the

revolution that you can arrest ten innocent persons,

brand them as traitors and never feel guilty about it.

For those wrongly arrested, one can only imagine how

they felt before their death.

Today, Ieng Sary might say his pardon and

amnesty exempt him from trial, and that it would be

"unlawful" for him to be tried again. I disagree. Ieng

Sary must remain on trial and accept that, in accordance

with the law, the ECCC will decide whether he can

again live in freedom.

__________________________________

Kokk-TThay  Eng  iis  Deputy  Diirector  of  the  Documentatiion

Center  of  Camboddiia..

IENG SARY MUST REMAIN ON TRIAL
Kok-Thay Eng

Ieng  Sary  in  August  2011
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The legal process can seem complex to non-

lawyers. It is in fact a fundamental part of a well-

functioning society because its purpose is to provide

protection for the people who form society. The legal

process is also fragile; it is dependent upon the people

to make it work properly. Without the people's active

engagement in it, the legal process cannot do its job

effectively. This is why education matters in the legal

process. People need to understand the legal process

so they have the ability to engage with it and help

strengthen it.

How  the  legal  process  protects  people

The legal process incorporates two important

elements: 1. "rule of law" and 2. "due process". What

do these two legal terms mean:

1. "Rule of law" means simply that the law is

supreme in society and rules everyone in their conduct

in the same way. This means that the government,

wealthy people, poor people, the good and the bad

will all be treated equally in the legal process. There

must be no special treatment for anyone before the

law. Because the rule of law requires that everyone is

treated equally by the law it means that there is

certainty in the law. So people know what they can

and cannot do and what the consequences will be if

they break the law. People must also know what

rights they have under the law. The law is there, after

all, to bring order to social, commercial, and family

relations and to protect the people. The government is

subject to the law made in parliament and the manner

in which law is created or changed in parliament is

also subject to legal regulation. The way in which the

law is applied or interpreted in the courts is also

regulated by the law. Because of this those who apply

the law must do so in accordance with the law. Judges

cannot justifiably cancel or suspend the rules that govern

their actions. The power that comes from upholding

the law must only ever be used in ways allowed by

the law. Corruption is hostile to rule of law. The rules

about how the law is to be applied, the rules which

govern legal process, are called "due process".

2. "Due process" is the set of rules which govern

the way in which law is applied in any case. How

judges apply the law. Legal process must be applied

in a fair way, and in accordance with the rule of law,

in the same way to everyone. Due process requires

fair trials, and gives people the right to challenge the

legality of a legal decision made against them, for

example they can challenge their detention in a criminal

prosecution.

The fundamentals of "due process" are:

a. Right to an unbiased tribunal. Courts must be

independent, especially from the government, and

apply the law without outside interference;

b. Right to a trial by jury (in certain countries that

have trial by jury such as the United States, Canada

and the United Kingdom);

c. Right to have "notice". That means, the right

to be told of a proposed decisions and the reasons for

why the decision is being made;

d. Right to have the opportunity to present

WWHHYY EEDDUUCCAATTIIOONN MMAATTTTEERRSS IINN TTHHEE LLEEGGAALL PPRROOCCEESSSS
Andrew Cayley

Andrew  Cayley speaking  to  history  high  school  teachers  in

Kampong  Chhang  province  on  August  23,  2011



reasons why the proposed decision should not be

made, that is the right to tell your side of the story.

This includes the right to present evidence, including

the right to call witnesses;

e. Right to know opposing evidence, that is the

evidence put against you;

f. Right to cross-examine or question adverse

witnesses, this means the right to challenge the truth-

fulness of those people who give evidence against you;

g. Right to have a decision made by the tribunal

or Court based only on the evidence presented to the

tribunal or Court. Requirement that the tribunal or

Court prepares a record of the evidence presented;

h. Right to be represented by a lawyer;

i. Requirement that the tribunal or Court prepare

written findings of fact and reasons for its decision.

The legal process has a great capacity to affect

people's lives in significant ways. This is why due

process must be adhered to in order to ensure that

the legal process is being applied in a fair and consistent

way.

It is easy to think to yourself, why should people

who have done terrible things be given all these

opportunities to defend themselves? Why should the

legal process give them a chance to explain themselves?

What they have done cannot be excused. But it is

important to remember that everyone must be given

the same due process for the law to be fair and

applicable in equal measure to everyone. If after a fair

trial a person is found guilty then the guilty person, the

courts and the people can be reassured that the guilty

verdict is legitimate and right.

If the legal process is fair it has legitimacy.

People believe in it. If it is unfair the people will not

have any faith in it. The people will not engage with

the legal process and the legal process becomes

weak. A weak legal process that is not used by the

people does not protect the people.

How  education  strengthens  the  legal  process

As stated on DC Cam's website, "We must share

the lessons of the past in order to build a more promising

future. Teaching the principles of law and human

rights will allow us to work toward a world without

genocide."

Education will help the people understand how

the legal system works. They will then be able to

understand the legal process and why rules in the

legal process are the way that they are. Understanding

the legal process will mean that it does not seem so

complex or foreign and education will open the legal

process to greater public scrutiny.

No one can seek the protection of the law or

the protection of the legal process without knowing

what those protections are.

It is important that people understand their

rights and how the legal process is supposed to work

in order for the people to hold the legal process

accountable. If the people have been educated on

what are the proper parts of the legal process they know

how to demand rule of law and due process. If they

know what those concepts mean in practical terms,

then they will be able to recognize shortcomings in

the legal process. When the people are able to recognize

shortcomings in the legal process they are able to stand

up and say, no that is not good enough for our society.

They can demand more from the legal process. If the

people are educated they will be in a position to hold

the legal process accountable. If the people are not

educated there is no accountability because they will

not know what they should be expecting from the

legal process.

A legal process which follows rule of law and

due process is a legal process which can be supported

by the people because it protects the people. The more

support the legal process has the more it will be used

by the people. The more the legal process is used by

the people the stronger the legal process will become.

A strong legal process protects its people and provides

order and stability to society. It is fair. A legal process

that is fair will have legitimacy and it will be respected

by the people.

__________________________

AAnddrew  Cayley  iis  an  iinternatiional  co-pprosecutor  at  the

Extraorddiinary  Chambes  iin  the Courts  of  Camboddiia..
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I.  Introduction

From 29-31 August 2011, the Extraordinary

Chambers in the Courts of Cambodia (ECCC) held a

public hearing to provide parties with an opportunity

to question consultative expert geriatric physician John

Campbell concerning his methodology and conclusions

regarding the fitness to stand trial of ECCC Case 002

accused Ieng Thirith and Nuon Chea. The ECCC Trial

Chamber's scheduling order divided the hearing into

three segments: (1) questioning by all parties of Dr.

Campbell limited to his methodology; (2) questioning

of Dr. Campbell regarding his

substantive findings on the

health of Ieng Thirith; and (3)

questioning of Dr. Campbell

regarding his substantive

findings on the health of

Nuon Chea. Questioning of

Dr. Campbell regarding his

methodology lasted for the

majority of the first day of the

hearing. Dr. Campbell was

first questioned by Judge

Sylvia Cartwright. Upon Judge Cartwright's questioning, it

became apparent that Dr. Campbell is held in high

professional regard within his field and has extensive

clinical and scholarly experience in the fields of internal

and geriatric medicine. Dr. Campbell also explained

what sources he had consulted before arriving at his

diagnoses of Ieng Thirith and Nuon Chea. Even at this

early stage, it was evident that Dr. Campbell had serious

concerns about the mental health of Ieng  Thirith, as

he outlined various cognitive tests and other steps

undertaken to gain a better picture of Ieng Thirith's

mental health history; measures he found unnecessary

during his evaluation of Nuon Chea. 

II.  Ieng  Thirith's  Fitness  in  Jeopardy

A.  Ieng  Thirith's  Health  Issues  

The questions posed to Dr. Campbell by Ieng

Thirith's defence team confirmed the strong suspicions

that Dr. Campbell had concluded in his still-confidential

medical reports that Ieng Thirith may be unfit to stand

trial. The Ieng Thirith defence in recent submissions

and public statements has made it clear that it is operating

under the assumption that Ieng Thirith is unfit to stand

trial based on mental health problems.  It was also

clear that Ieng Thirith's defence fundamentally agreed

with the findings of Dr.

Campbell, as defence counsel

questioned Dr. Campbell in a

manner that highlighted his

expertise and experience and

therefore generally tended to

increase confidence in his

capabilities.

During the initial portion

of questioning limited to

methodology, Ieng Thirith's

defence counsel veered at

one point into the substantive issue of Dr. Campbell's

conclusions. During this exchange, Dr. Campbell affirmed

a statement by the defence lawyer that he had

diagnosed Ieng Thirith as suffering from cognitive

impairment, most likely due to Alzheimer's disease.

This revelation was the culmination of months of public

speculation and rumors concerning Ieng Thirith's

mental health and is sure to have a major effect on the

course of proceedings in Case 002, as such a diagnosis

casts serious doubt on Ieng Thirith's fitness to stand

trial. Following this major revelation, questioning

continued and Dr. Campbell stated that Ieng Thirith

had failed two cognitive memory tests, demonstrated

EECCCCCC  TTRRIIAALL CCHHAAMMBBEERR FFIITTNNEESSSS HHEEAARRIINNGG::
IIEENNGG TTHHIIRRIITTHH AANNDD NNUUOONN CCHHEEAA

Randle DeFalco

Dr.  John  Campbell  speaking  in  the  courtroom  
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other signs of cognitive impairment and CT scans of Ieng

Thirith's brain displayed atrophy. All of these factors

contributed to Dr. Campbell's ultimate diagnosis. 

These early hints at Dr. Campbell's full diagnosis

were later confirmed during the afternoon's substantive

portion of the inquiry into Ieng Thirith's health. During

this session Dr. Campbell explained his diagnosis of Ieng

Thirith more fully. Upon questioning, Dr. Campbell

stated that his diagnosis of Ieng Thirith is that she

suffers from "moderate to severe dementia" most

likely attributable to Alzheimer's, which is a "chronic

progressive" condition. Dr. Campbell further explained

that in his opinion, Ieng Thirith's condition creates a

"significant" cognitive impairment in relation to a task

and Dr. Campbell is quite doubtful that any combination

of treatments will result in "any significant clinical

improvement." When describing his interview of Ieng

Thirith, Dr. Campbell stated that she had become "lost

and confused" when questioned about basic information

from her own personal history, such as questions about

the time she spent studying in France. Dr. Campbell

also indicated that throughout his evaluation he was

"concerned" about the possibility that Ieng Thirith was

intentionally exaggerating the extent of her mental

difficulties and stated that he had "not detected any

indication that [Ieng Thirith] may be trying to deceive

[him]." The first day of the hearing concluded before Ieng

Thirith's defence finished questioning Dr. Campbell. 

B.  Dr.  Campbell's  Opinion  of  Ieng  Thirith's  Cognitive

Abilities

Following the previous day's revelation that Ieng

Thirith has been diagnosed with Alzheimer's disease,

Dr. Campbell elaborated upon how he arrived at this

diagnosis and explained his impressions of Ieng Thirith's

specific remaining cognitive capabilities. Dr. Campbell

testified that during the course of his examinations

Ieng Thirith "talk[ed] to herself, usually about the past

and her youth," commonly spoke of "irrelevant matters"

and could not remember the number of children she

has, along with other basic personal information. Ieng

Thirith also sometimes gets disoriented and lost, even

in a small and simple place, such as the detention facility.

Dr. Campbell also related the contents of his interviews

with Ieng Thirith's husband and co-accused, Ieng Sary,

who told Dr. Campbell that there had been "great

changes" in Ieng Thirith's behaviour. Specifically, Ieng

Sary told Dr. Campbell that Ieng Thirith routinely forgets

things, such as that her elder sister and parents are dead,

despite Ieng Sary's reminding her of these facts and also

that Ieng Thirith now often gets angry out of frustration.

The defence also asked for Dr. Campbell's opinion

on incident reports from the ECCC detention facility

involving Ieng Thirith. The Court initially allowed one

incident report to be displayed on the court monitors,

but subsequently ruled that the document had to be

taken down due to confidential information contained

therein. The document revealed numerous incidents

at the detention facility during which Ieng Thirith

verbally lashed out at the guards and/or co-accused

Nuon Chea.

The defence then posed a series of questions

drawn from international fitness standards, contained

in the seminal case of Prosecutor v. Strugar at the

International Criminal Tribunal for the former Yugoslavia

(ICTY). The Strugar test for fitness requires that an

accused be able to "exercise effectively" her fair trial

rights. In order to do so, the Strugar test includes seven

non-exhaustive capabilities that an accused must be

able to "meaningfully" undertake, including: 

1. to plead; 2. to understand the nature of the

charges; 3. to understand court proceedings; 4. to

understand details of the evidence; 5. to communicate

with counsel; 6. to understand the consequences of

judgment; and 7. to testify.

The defence asked Dr. Campbell for his

professional opinion concerning whether Ieng Thirith

can currently "understand the nature of the charges"

and "concepts of guilt and  innocence." In response,

Dr. Campbell opined that Ieng Thirith would experience

"difficulty understanding" court processes. When asked

whether Ieng Thirith could presently understand evidence

and challenge adverse witness testimony, Dr. Campbell

stated that "she would have great difficulty" doing so.

He also affirmed that Ieng Thirith would have "great
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difficulty" should she attempt to testify. Finally, the

defence counsel asked Dr. Campbell whether he considers

the challenges facing Ieng Thirith in communicating

effectively with her counsel "insurmountable." Dr.

Campbell replied "as she is at present, I would."  

After clearly demonstrating that Dr. Campbell's

professional opinion is that Ieng Thirith cannot currently

perform the basic cognitive functions necessary to be

found fit to stand trial, the defence explored the

possibility of Ieng Thirith's condition improving in the

near term. Upon questioning, Dr. Campbell stated that

Ieng Thirith has thus far, showed no improvement after

having been taken off two of the three psychotropic

medications she had previously been prescribed.

Furthermore, Dr. Campbell was doubtful that any other

modifications in Ieng Thirith's medication regime

would result in an improvement in her cognition moving

forward. Dr. Campbell did recommend that Ieng Thirith

be prescribed alternative medications which help improve

some symptoms of Alzheimer's in approximately 30%

of patients. If Ieng Thirith responds positively to this

medication she may become less cognitively challenged,

however this improvement would only be temporary

and the drug does not halt the overall progression of

Alzheimer's disease. 

Following the defence questioning, the prosecution

and civil parties were given an opportunity to pose

questions to Dr. Campbell. Both the prosecution and civil

parties appeared to agree with Dr. Campbell's basic

findings, as counsel for neither party asked questions

that directly challenged his diagnosis. Instead, questions

during this period focused on clarification and explanation

of specific findings. One civil party lawyer did ask

Dr. Campbell to clarify whether it is his personal or

professional opinion that Ieng Thirith was not misleading

him during testing. Dr. Campbell responded that his

opinion was based on his extensive experience

administering cognitive capacity tests and that he did

not believe that Ieng Thirith had the capacity to mislead

him by strategically manipulating the tests. The conciliatory

postures of the prosecution and civil parties strongly

suggest that neither party would strongly oppose a

finding that Ieng Thirith is currently unfit to stand trial. 

C.  Implications  of  Ieng  Thirith's  Alzheimer's

Diagnosis  

The testimony elicited from Dr. Campbell made

it quite clear that he is fully confident in his diagnosis

that Ieng Thirith suffers from Alzheimer's. Moreover, it

also became evident that Dr. Campbell's professional

opinion is that Ieng Thirith's illness has already

progressed to a point where she cannot meaningfully

participate in her own defence. These diagnoses have

grave implications for Ieng Thirith's fitness to stand

trial at the ECCC. According to the opinions provided

by Dr. Campbell, Ieng Thirith's current condition

precludes her from being able to satisfy most, if not all

of the Strugar fitness requirements. For example, Ieng

Thirith's memory problems would interfere with both

her abilities to understand the evidence and testify. 

As such, absent a radical departure from Dr.

Campbell's diagnosis in subsequent expert evaluations,

Ieng Thirith appears to currently be presumptively unfit

to stand trial. Furthermore, as Alzheimer's is a degenerative

disease for which there is no cure, it appears extremely

unlikely that Ieng Thirith could be restored to fitness

with treatment. Thus, Ieng Thirith could possibly survive

for years in an unfit state if her fitness is found currently

compromised, as Dr. Campbell opined that Ieng

Thirith has no "specific physical problems" that would

otherwise prevent her from attending trial.

III.  Nuon  Chea  Appears  Fit  but  Requests  Additional

Evaluations  

A.  Nuon  Chea's  Health  Issues

While the majority of interest at the hearing

focused on the revelation that Ieng Thirith has been

diagnosed with Alzheimer's disease, information related

to Nuon Chea's fitness and his defence team's legal

posture regarding the issue also came to light. The

Nuon Chea defence, in contrast to Ieng Thirith's defence

team, questioned Dr. Campbell in a manner that was

designed to undermine confidence in his opinion of

Nuon Chea's fitness and defence counsel even referred

to the questioning process as "cross-examination"

several times. This posture was a result of the
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defence's disagreement with Dr. Campbell's opinion

that Nuon Chea is fit to stand trial and has no limitations

that would impede his abilities to exercise his rights. 

After brief questioning of Dr. Campbell by his

counsel regarding methodology on the initial day of

the hearing, Nuon Chea rose and directly addressed

the Court during the morning session before retiring

to the holding cell for the day. Nuon Chea claimed

that he desires to attend all court proceedings in his

case as long as his health permits. However, he went

on to state that his health is poor and deteriorating

and that currently he cannot sit and pay attention for

more than one and a haft hour at a time. He stated

that after this period of time his eyes become sore and

he becomes exhausted and must lie down. Nuon Chea

then claimed that his inability to concentrate beyond

one and a haft hour in the courtroom is not ameliorated

by retiring to the holding cell where he can lie down

and watch the proceedings via an audiovisual link. He

concluded by requesting another evaluation by an

expert who can provide guidance specifically related

to his fatigue and concentration difficulties. 

When questioning resumed, the Nuon Chea

defence highlighted two main shortcomings it perceived

among Dr. Campbell's extensive experience and

qualifications. First, the defence focused on the fact that

Dr. Campbell has never acted as an expert consultant

on an individual's legal fitness in a criminal case,

despite his extensive experience in civil proceedings.

Second, the defence team questioned Dr. Campbell

regarding his specific expertise in the area of

"concentration" in patients. Following defence counsel's

questioning of Dr. Campbell on the topic of his

methodology, the issue of Nuon Chea's fitness was

not taken up again until well into the second day of

proceedings, following the close of questioning

regarding Ieng Thirith's substantive health issues.  

At this juncture, Nuon Chea's counsel made a

preliminary request that substantive questioning on

the topic of Dr. Campbell's findings related to Nuon

Chea's health be conducted in closed session in order

to protect Nuon Chea's privacy interest in his medical

information. This request was opposed by the prosecution

and the civil parties, who pointed out the presumption

of public hearings at the ECCC and the great interest

of the Cambodian public in the fitness of Nuon Chea

to stand trial. The Trial Chamber conferred and rejected

the defence request, but stated that no confidential

documents would be displayed publicly during the

session and Nuon Chea's specific health reports were

to be discussed only in general terms to protect his

privacy interests. 

Judge Cartwright questioned Dr. Campbell on

his evaluation of Nuon Chea's health first. During this

questioning, Dr. Campbell reiterated that he does not

have any specific concerns regarding Nuon Chea's current

fitness to stand trial and elaborated on the reasoning

underlying this opinion. Dr. Campbell also provided a

list of physical ailments that Nuon Chea has suffered

or currently suffers from. One topic of interest was the

stroke that Nuon Chea suffered in 1995. Dr. Campbell

explained that all evidence suggests that this stroke

was a minor, lacuna stroke, which did not affect core

brain functions whatsoever and had only minor lasting

physical effects. Dr. Campbell did state that Nuon Chea's

claim that he cannot sit in court and concentrate for

more than 1.5 hours at a time is reasonable given his

advanced age and heart problems, but stated that this

was likely due solely to general weakness and could

be addressed by existing accommodation measures.

Notably, Dr. Campbell found "nothing" suggestive of

any cognitive impairment during his examinations of

Nuon Chea.

At this point, near the close of the second day

of the hearing, Nuon Chea became agitated and

requested to address the Court again. This request

was granted, but Nuon Chea was told to wait until the

following morning to speak because the hearing was

drawing to a close and he had spoken out of turn.

Nevertheless, Nuon Chea proceeded to ignore this

order and began speaking about his health problems.

Nuon Chea acknowledged that in the recent past he

was fit, but stated that this has changed and he has

weakened recently. He stated "past and present is
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different, my condition is changed. In the past I could

walk even after the stroke, later only with a walking

stick, and currently only with 'six legs' [the help of two

other people]. My health has been decreased, it is not

that I do not believe in doctors, but my health condition

has changed, it becomes worse and worse, both physical

and emotionally; as well as my intellectual abilities."

He continued with an almost poetic statement, saying

"what is now influences what will be in the future, it

will change, it will change in a negative way, nothing

stays the same, things will get worse; my health will

get worse."

Following this outburst, the Court adjourned for

the day and took up questioning of Dr. Campbell by

Nuon Chea's defence counsel the following day.

During questioning by Nuon Chea's defence counsel,

Dr. Campbell reiterated his basic findings. When asked

whether his examination was exhaustive, Dr. Campbell

stated "I did not feel at any time that I was short on

time or required additional testing to be done." Dr.

Campbell did opine that Nuon Chea's claim that he

cannot concentrate and sit for more than 1.5 hours is

a reasonable one given Nuon Chea's various ailments

however, Dr. Campbell also stated that the Court had

already taken all necessary measures to accommodate

Nuon Chea. During the morning session of the final

day of the hearing, Nuon Chea again asked to be excused.

He also requested that he be allowed to completely

waive his right to participate in the proceeding and

return to the detention facility, rather than the holding

cell adjacent to the courtroom where he could observe

via audio-visual monitor. Nuon Chea was allowed to

leave the courtroom but ordered to remain in the

holding cell. 

Following the break, Nuon Chea's defence counsel

notified the Court that Nuon Chea had reiterated his

request to return to the detention facility and had

informed counsel that he had turned of the video

monitor in his holding cell because he was feeling too

ill to watch the proceedings via video. His defence

counsel then stated that "holding cells should not be

used to create an illusion that an accused is meaningfully

participating in a proceeding, when he is not." 

In response to the defence request that Nuon

Chea be returned to the detention facility, the Chamber

ordered court doctors to conduct an examination during

the lunch recess to determine whether any present

condition necessitated such a move. Pending this

examination, the Chamber again denied Nuon Chea's

request. For the remainder of the morning session,

Nuon Chea's defence lawyers questioned Dr. Campbell

with the apparent goal of uncovering possible alternative

reasons for Nuon Chea's claims that he cannot

concentrate for extended periods. The defence did so by

asking a series of narrow questions based on theoretically

possible, but clearly unlikely, alternative scenarios which

were clearly designed to elicit a response of simply "yes"

or "no" from Dr. Campbell. However, Dr. Campbell was

unwilling to cooperate and provide simple answers and

instead routinely answered by explaining why each

theory posed to him by the defence was extremely

unlikely. For example, Nuon Chea's defence asked Dr.

Campbell whether a thalamic stroke (the type of stroke

Nuon Chea suffered in 1995) could ever cause memory

loss and attention span problems. The clear purpose

of this question was to force Dr. Campbell to answer

with a simple "yes," because presumably such a result

is theoretically possible. However, Dr. Campbell instead

replied with a clear "no" and elaborated that thalamic

strokes are not clinically associated with memory or

attention capacity loss. Dr. Campbell was also asked

whether it is possible that subtle changes in Nuon

Chea's brain functions resulted from his 1995 stroke

that were not evident in subsequent testing. Dr. Campbell

responded "yes, but there is no clinical evidence of this"

in Nuon Chea. This type of questioning lasted quite

sometime and although the defence needed to ask

such questions to lay the groundwork for their request

for additional expert testing, Dr. Campbell's responses

appeared to only make the audience more sceptical of

Nuon Chea's claims. 

Following the lunch recess, the Chamber

received test results for Nuon Chea. These results

uncovered no immediate concerns and all tested levels

DOCUMENTATION CENTER OF CAMBODIA (DC-CAM) 53

SEARCHING FOR THE TRUTH PUBLIC DEBATE



were within normal ranges based on Nuon Chea's

medical history and age. Nonetheless, Nuon Chea's

defence counsel informed the Chamber that Nuon

Chea reported that he is tired and cannot concentrate

enough to even "watch 'tele'" in the holding cell and

had turned the monitor off. Some of the judges

appeared frustrated with Nuon Chea's complaints and

Judge Cartwright offered a sharp criticism of counsel's

reference to remote participation of the accused via the

holding cell's audio-visual system as "watching 'tele',"

stating "I don't know what you mean by [watching] the

'tele,' but I infer that you mean the audio-visual screen,

not some soap opera." The Chamber then asked Dr.

Campbell whether the holding cell was a suitable

location for Nuon Chea to remain. Dr. Campbell opined

that after visiting the holding cell, he found no reason

why Nuon Chea would have any greater physical difficulties

in the cell than any other location because he can lie

down as needed and receive medical attention if necessary.

The Chamber then ruled that Nuon Chea was to

remain in the holding cell until the close of the hearing. 

The hearing continued with the prosecution's

questioning of Dr. Campbell. The prosecution's questions

were general in nature and allowed Dr. Campbell to

reiterate and summarize the reasons why he believes

Nuon Chea is currently fit to stand trial and requires

no additional testing. The civil parties stated that they

felt no need to ask further questions because they

argued the proceedings had already made it quite

clear that Nuon Chea is fit to stand trial. 

B.  Summations  of  the  Parties  Regarding  Nuon

Chea's  Requests  

Following an exhaustive three full days of

questioning, the Chamber excused Dr. Campbell and

heard final submissions from the parties. The Nuon

Chea defence summarized their previous arguments

that they do not accept the conclusions of Dr. Campbell

because: (1) Dr. Campbell lacks necessary relevant

experience; (2) Dr. Campbell's methodology was

flawed; (3) the reports and history Dr. Campbell relied

upon were flawed or insufficient; (4) Dr. Campbell

made no serious attempts to test Nuon Chea's mental

abilities; and (5) Dr. Campbell lacked necessary

knowledge of psychological tests. The defence concluded

by requesting appointment of additional experts who

can exhaustively test Nuon Chea's cognitive functions,

focusing specifically on concentrating for longer periods

of time and medium/long-term memory. 

The prosecution opposed the defence request

for additional expert testing, arguing that there is no

"adequate reason" as required by international

jurisprudence on the issue, to appoint an expert for

further assessments because: (1) Dr. Campbell is fully

qualified and competent; (2) Nuon Chea did not object

to Dr. Campbell's qualifications until disagreeing with

his findings; (3) Dr. Campbell's findings are sound and

consistent with Nuon Chea's demeanor; (4) the

defence made no submissions stating that Nuon Chea

is not actually fit or cannot instruct counsel; and (5) an

earlier psychiatric assessment was offered by the ECCC

and rejected by Nuon Chea. The civil parties joined the

prosecution arguments and noted that Dr. Campbell

faithfully followed the instructions provided in the

order appointing him as expert. One civil party lawyer

also noted that throughout the hearing Nuon Chea

appeared to be "doing quite well" for an 85 year old man.

C.  Implications  of  Nuon  Chea's  Health  Claims  

The arguments put forth by Nuon Chea's defence

create a novel scenario for the Trial Chamber to address

should it find Nuon Chea's subjective health complaints

credible. Nuon Chea expressly desires to exercise his

right to be present during trial, yet states that he cannot

attend any proceeding in a meaningful capacity for

more than one and a haft hour per day. Thus, Nuon

Chea argues that he is unfit to stand trial because,

though he retains his full mental faculties generally, he

cannot physically or mentally maintain meaningful

participation in proceedings for more than short periods,

effectively precluding him from exercising his rights.

This argument does not appear to be persuasive at this

point according to publicly available information and

observations of Nuon Chea throughout the hearing

proceedings. Dr. Campbell's examination found no

causes for concern regarding Nuon Chea's mental
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capacity and Nuon Chea appeared fully capable of

exercising all of his rights, especially in light of the

forcefulness and clarity of his two statements to the

Court. However, determining Nuon Chea's fitness to

stand trial and whether any further testing is necessary

before doing so are ultimately decisions entrusted

solely to the Trial Chamber judges.

IV.  Conclusion:  Ieng  Thirith's  Fitness  in  Doubt,  Nuon

Chea  Appears  Fit  

The hearing provided important insights into

several aspects related to the fitness of Ieng Thirith and

Nuon Chea. First, geriatric expert Dr. Campbell acquitted

himself well during three full days of questioning. His

expertise in elder health issues was apparent and he

clearly and carefully answered all questions put to

him, engendering confidence in his findings. Second,

proceedings against Ieng Thirith are in extreme jeopardy.

Dr. Campbell appeared fully confident in his diagnosis

that Ieng Thirith suffers from Alzheimer's and that the

disease has advanced to a degree that she cannot

meaningfully participate in her own defence, rendering

her presumptively unfit to stand trial. Third, Nuon Chea

appears to fully retain his mental faculties and be

legally fit to stand trial at this point in time. Each time

Nuon Chea spoke, he was clear, coherent and forceful,

at times displaying glimpses of his former persona as

one of the Khmer Rouge's chief ideologues. Fourth

and finally, Nuon Chea's defence strategy related to

fitness appears to be based on the progression of Nuon

Chea's health problems, portending further, possibly

numerous, challenges to his fitness throughout trial

even if the Trial Chamber finds Nuon Chea currently fit.

Moving forward from this hearing, issues of Ieng

Thirith's mental health will likely continue to be a

topic of great interest and speculation amongst ECCC

observers. Many attendees voiced concerns that Ieng

Thirith may be faking her mental health problems. These

concerns persisted even after Dr. Campbell extensively

explained the various factors he had considered, which

all suggested that Ieng Thirith suffers from Alzheimer's.

These doubts highlight the difficulties courts face in

assessing mental fitness to stand trial, as mental health

issues are rarely verifiable through conclusive diagnostic

testing. The Trial Chamber has already ordered additional

testing of Ieng Thirith by four psychiatric experts, perhaps

out of an abundance of caution and sensitivity to the

likelihood of public scepticism should Ieng Thirith be

found unfit. 

These tests may assuage some public doubts

and additional expert opinions are always useful to

judges making difficult fitness decisions. However,

conducting additional tests is likely to take months.

Accordingly, it appears the most desirable course of

action would be severing Ieng Thirith's case from Case

002 and continuing proceedings against her as an

individual accused. This would expedite moving forward

with the cases against Nuon Chea, Ieng Sary and Khieu

Samphan, who themselves are all of advanced age

and in states of fragile health, exemplified by Nuon

Chea's claims of deteriorating health. 

It is important to note that such a severance

would not amount to a dismissal of the case against

Ieng Thirith altogether, but would merely allow the

inquiry into Ieng Thirith's fitness to proceed simultaneous

to trial proceedings against the rest of the current

Case 002 accused. Moreover, even if Ieng Thirith is

ultimately found unfit to stand trial, it is extremely

unlikely that she would be unconditionally released

from detention. The jurisprudence on the issue is clear

and states that an unfit accused should only be released

to the custody of an appropriate treatment facility.

Such provisional release is without any prejudice

to resuming criminal proceedings against an accused

who returns to fitness at any point in the future.

Regardless of the final outcome of Ieng Thirith and

Nuon Chea's fitness determinations or the possibility

of severing Ieng Thirith from Case 002, the fitness

hearing made one fact abundantly clear, time is an

extremely scarce commodity at the ECCC; one the

Court cannot waste without running the risk of losing

some or all Case 002 accused to unfitness or death.

____________________________

Randdle  DeFalco  iis  a  consultant  to  the  Documentatiion

Center  of  Camboddiia  on  Legal  AAffaiirs..
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I.  PURPOSE  OF  THE  HEARING  ON  FITNESS  TO  STAND

TRIAL

The hearing from 29 to 31 August 2011 at the

Extraordinary Chambers in the Courts of Cambodia

(ECCC) was scheduled to examine

the medical assessment of accused

Ieng Thirith and Nuon Chea by

Professor John Campbell, a geria-

trician from New Zealand. The

hearing was an opportunity for

the Trial Chamber to consider the

outcome of Prof. Campbell's

medical report and for the parties

to to put questions to him and, if

in disagreement, contest the

findings of Prof. Campbell. The

hearing was not intended to

result in a final decision regarding

whether any of the accused is fit

or not fit to stand trial. Such a

decision will occur at a later date. 

The hearing was limited to an

examination of medical reports as to the accused Ieng

Thirith and Nuon Chea, but not Khieu Samphan and

Ieng Sary. Khieu Samphan has refused to be examined

medically and declared himself fit for trial, while Prof.

Campbell concluded that Ieng Sary is fit to stand trial,

which was not contested by the Ieng Sary defense.

According to the scheduling order, Prof. Campbell rec-

ommended that some accommodations be imple-

mented to assist Ieng Sary's participation in the court-

room and discussions are ongoing as to how these rec-

ommendations will be implemented at trial. A summary

of the findings will be discussed below in this report.

According to the findings of Prof. Campbell

which were uncovered gradually throughout the hearing,

Ieng Thirith's mental capacity

is a grave concern for the

Court and needs to be further

assessed. As far as Nuon

Chea's mental and physical

condition, he was considered

fit to stand trial by Prof.

Campbell, although he

contested the findings and

has requested additional

assessment of his fitness.

II.  SUMMARY  OF  FINDINGS

Findings  regarding  Ieng

Thirith:

As for Ieng Thirith's

physical status, Prof. John

Campbell found that she is

"generally frail" but her

physical condition is not such that it would prevent

her from participating in the trial. It is true that Ieng

Thirith, who is 79 years old, is frail and, thus, suffers

from a number of chronic illnesses. Prof. Campbell was,

nonetheless, of the view that these illnesses have

been managed appropriately. According to his assessment

of Ieng Thirith's physical condition, Ieng Thirith would

be able to attend most of the hearing sessions, but it

would be helpful to use holding cell where she could

lie down when she tires. He further added that there
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is no special accommodation such as special chair is

necessary in the case of Ieng Thirith. 

Her cognitive function is, however, of serious

concern. According to Prof. Campbell's findings, Ieng

Thirith is likely to be mentally unfit to stand trial. He

recommended that an additional expert be appointed

to assess and ascertain her cognitive ability. According

to him, Ieng Thirith exhibits symptoms of "significant

cognitive impairment." There are a number of causes

that might have contributed to her dementia and one

of those is "most likely Alzheimer disease." Other

contributing causes may be stress, medication and her

social conditions. Ieng Thirith's mental state had

previously been assessed in 2009 by two psychiatrists,

one national and the other international. The two

experts found signs of an early stage of a "dementing

process" but that, nonetheless, this change was

consistent with her age. 

According to the facts uncovered at the

hearing, Ieng Thirith had an accident in early

2006 and, up until her arrest in November

2007, had been an outpatient of Bamrung Rat

hospital in Thailand. Since this time, according

to the experts, she has developed "disturbed

behavior." Ieng Thirith's international defense

lawyer during the cross-examination publicly

displayed two reports filed by the head of the

ECCC detention center before being ordered

to take the documents off the screen. These

reports described many occasions during which Ieng

Thirith insulted other accused in the detention center

and exhibited other "inappropriate behavior." The

report also indicated that Ieng Thirith had lost her

capacity to take care of herself. Prof. Campbell added

that, even with all appropriate care and medication for

Alzheimer's disease, Ieng Thirith's recovery would be

unlikely.

Findings  regarding  Nuon  Chea:  

Nuon Chea's defense requested that the portion

of the hearing discussing his substantive health issues

be conducted in closed session. His request, however,

was objected to by the Prosecution and the Civil

Parties and denied by the Trial Chamber.

According to Prof. Campbell, Nuon Chea

informed him that his concentration span is 90 minutes,

beyond which he cannot concentrate. The expert,

nonetheless, is of the view that 90 minutes is actually

the usual length of each portion of a court session and

therefore, Nuon Chea's shortened concentration abilities

do not affect his ability participate in the hearing. Prof.

Campbell added that Nuon Chea's previous physical

assessment indicates that Nuon Chea's physical condition

is stable for a man of 85 years old. 

As far as Nuon Chea's cognitive function is

concerned, he has been assessed approximately every

six months. According to Prof. Campbell, who had

reviewed Nuon Chea's previous medical records, findings

by previous medical experts have been consistent and

that "no cognitive impairment or problems with language

or structural problems" are evident. Nuon Chea had a

stroke in 1995 but, according to Prof. Campbell, this

stroke was small and is not associated with causing

diminished cognitive capacity. Indeed, in 2009, Nuon

Chea declined an opportunity to have his cognitive

ability tested. Prof. Campbell believes that Nuon Chea

is fit to stand trial and that "no further assessment was

needed."

Nuon Chea, however, does not accept the findings

by Prof. John Campbell. He took the floor to speak,

even after the President of the Trial Chamber, Judge

Nil Non, informed him that he would be given the
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opportunity to make his statement at the later part of

the hearing and must wait. "Past and present is different,"

said Nuon Chea. "My disease has changed and my

health decreased. Not that I do not believe in doctors,

but my health condition has changed, worse and

worse, including my physical, emotional and intellectual

capacities. And that's why, past and present is different…

nothing stays the same." At the beginning of the hearing

on fitness to stand trial, Nuon Chea also complained

of high blood pressure, short concentration and other

conditions when contesting the findings by Prof. John

Campbell that he is fit to stand trial. Such complaints

have drawn sharp criticism and reactions from civil

parties and the general public. The following section

consists of a sampling of the opinions of people who

attended the hearing.

III.  PARTICIPATION  OF  CIVIL  PARTIES  AND  VICTIMS

For the ECCC hearing on the fitness to stand

trial of Ieng Thirith and Nuon Chea, the Victim

Participation Project of the Documentation Center of

Cambodia in conjunction with the Center's Living

Document Project invited 14 civil parties and 20 non-civil

party villagers to attend the hearing as part of their

regular and ongoing activities. Invitees first participated

in an updates meeting, which informed them of

recent developments in both Case 001 and Case 002.

This meeting was led by the author and Living

Document Project team leader Sok-kheang Ly on the

afternoon of 28 August 2011. During the meeting

participants were also given an opportunity to share

their expectations for the fitness hearing, and ECCC

proceedings generally. Participants attended the

entire first day and part of the second day of the three-

day hearing. The hearing was scheduled to last the

three full days, however, due to the confidential

nature of the fitness proceedings and likelihood that

major portions of the hearing would be conducted in

closed session, as laid out in the scheduling order, the

invitation of civil parties and villagers lasted only for

the whole day of 29 August and the morning of 30

August. 

The Victim Participation Project had earlier

planned to invite all 28 civil parties who had been

recently been admitted by the Pre-Trial Chamber on

24 June after being assisted by the Project. Most of

these newly admitted civil parties could not attend

however, for such reasons such as observing the final

day of Ramadan and being busy with the planting season.

The Project subsequently invited other Case 002 civil

parties to observe the hearing instead. The original

purpose for inviting these newly admitted civil parties

was to facilitate their consultation with their lawyers

on any subjects of concern and also for the lawyers to

inquire about possible additional information from

their new clients. These newly admitted civil parties

have been invited to participate in upcoming regional

forums organized by the ECCC's Victims Support

Section. The Project however believes additional

meetings with the lawyers are also necessary, however,

as numerous civil parties are present at each regional

forum making it hard for individual civil parties to have

an effective consultation with their lawyers. It is

important that these newly admitted civil parties have

adequate time with their lawyers if their claims are to

be effectively presented to the ECCC. For such reasons,

the Project will endeavor to provide recently admitted

civil parties an opportunity during the next hearing to

have a meaningful meeting with their lawyers.

Civil  Parties  in  Attendance:    

Fourteen civil parties from Case 002, hailing

from eight provinces and cities attended the three day

hearing on fitness to stand trial. During the pre-hearing

meeting, these individuals met with their lawyers.

They are represented by the group Avocats Sans

Frontières, by Mr. Hong Kim Suon's legal team and by

Ms. Chet Vanly's legal team. The participants

observed the proceedings as Prof. Campbell

answered questions put to him by the Trial Chamber

judges and parties regarding his medical findings

concerning the health conditions of the accused Ieng

Thirith, 79 years old, and Nuon Chea, 85 years old.

The civil parties demonstrated a strong will and

enthusiasm to observe the hearing on fitness to stand

trial despite their busy schedule and having to seat in
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the strongly air-conditioned courtroom public gallery,

where they had to remain silent and were subject to

other restrictions they are not used to; however, they

showed remarkable compliance with all requirements.

Their ultimate purpose, according to the majority of

participants, was to see the accused and how the court

proceedings took place.

Civil party Chann Krouch, who sat in the courtroom

despite the cool temperature of the room, wore only

one layer, a simple shirt and flip flops, while Nuon

Chea wore three layers of shirts and a fancy coat.

Unfortunately, the accused, especially Nuon Chea,

spent most of the hearing in the holding cell after asking

to leave the courtroom due to his health condition.

However, Nuon Chea was still able to deliver a clear

and loud statement during the hearing. Hour Thol, a

civil party from Prey Veng, stated that "he still looks so

strong and his health seems not deteriorated [...] His

conduct reveals his attempt to prolong the proceedings

until his eventual death." Most of the civil parties were

not satisfied with the reasons provided by Nuon Chea

to support his claims for not being able to concentrate

over a period longer than ninety minutes. 

Civil party Man Saut, a 79 year old man from

Kampong Thom, did not buy the arguments made by

Nuon Chea. "I don't know about his individual condition

[...] but I am also at this age. I could travel, attend the

hearing, and sit for this long [...] this is what he claims

[he cannot do] and everyone at this age could say the

same thing," he said. Nuon Chea did not even use

glasses to read his statement but Man Sauth does.

Man Saut's son, Man Sim, was arrested and later executed

at S-21. All that was left of him was a prisoner biography

from Tuol Sleng, which Man Saut brings with him

everywhere he goes. Saut never had a photograph of

his son, except for one copied from his prisoner biography

at Tuol Sleng. Saut did not find this photography until

30 August 2011, during his third trip to the Tuol Sleng

prison museum as part of the hearing trip activities.

Saut had long understood that his son was executed

at the hands of Duch's comrades, but was extremely

excited to have found the only remaining photograph

of his son, even in the awful condition it was in. "I

found it. I feel such a relief. I can go back and share

with my wife and family. They will be very happy," said

Saut. It was only six months ago that Saut was able to

save enough money to hold a religious ceremony for

the death of his son. 

Nuon Chea, in some aspects, enjoys luxuries

the victims of the Khmer Rouge do not. He is provided

with high quality medical treatment and is kept in

good conditions to ensure that he will remain in good

health to stand trial. These are something that the vast

majority of the victims do not enjoy. According to civil

parties assisted by the Victim Participation Project, at

least five recognized civil parties have already died and

some apparently could not even afford the simplest

medical treatment. 

Civil party Huor Thol from Prey Veng became

frustrated seeing the accused arguing that they are not

fit to stand trial. She said: 

I am very disappointed. I filed a civil party

application because of the death of my

parents and relatives and I want nothing

but justice... I am just wondering why we,

the victims, of whom there are hundreds

of thousands, could not do anything

....Despite the fact that millions of people

died, these [accused] still think that they

were right and do not even recognize

their responsibility....I will not find closure.

The flame of anger would still burn in my

mind.

Hav Sophea from Kampong Thom felt that

Nuon Chea was confident and had adequate  ability to

argue in court when read his statement in an attempt

to explain to the court that his health conditions are

deteriorating and that his concentration is limited.

"When he reads his statement, it seems to me that he

is fit and his mental condition is normal, given his ability

to read and the contents of his statement," she said,

"He is so selfish. He should be as brave as when he

was in power. Sitting and listening in court are not as

difficult as working under his regime." As for Ieng
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Thirith, Sophea does not believe that she is mentally

incapacitated. "She was arguing and well aware of the

charges against her.… Also, even if she is really unfit,

she should be prosecuted because she was fit when

committing those crimes," said Sophea. She told the

Victim Participation Project that she would be

extremely disappointed if some of the accused are

found not fit to stand trial as this goes against victims'

original expectations. 

Non-CCivil  Party  Victims:

The fitness hearing resulted in widespread concern

among the attending public. Attendees appeared

unconvinced by Nuon Chea's six main points of notes,

of which he mainly argued that he has a problem with

his "concentration". Nuon Chea argued that his brain

can work normally for ninety minutes at a time only.

He thus appeals that continuing his trial is not appro-

priate owing to his "concentration" problem. 

Tit Chantha, 40, of Takeo province, questioned

Nuon Chea's short statement, stating that Nuon Chea

looked energetic both mentally and physically. Tit

questioned how anyone could believe Nuon Chea's

claims because he could write and read fluently. So,

the question according to Tit is: "is it appropriate [for

Nuon Chea] to seek the status of being a patient?"

Similarly, Neth Phally of Kampong Cham province said

"honestly, despite some mental impairment, [the

accused] should remain subject to mandatory

appearance before the court." 

Without the presence of the accused in the

courtroom, Tit even believed the hearing itself was

"annoying, stressful and unsatisfactory." Both Phat

Sophea of Kampong Chhnang province, Ngi San of

Takeo province and Tit would prefer that the ECCC put

all of the accused on trial as quickly as possible because

the accused are responsible for the approximately 1.7

million lives and terrible living conditions. Despites

these complaints and concerns, some reiterated the

importance of respecting the rule of law and democratic

principles. Indeed, it's the court's mandate to guarantee

the rights of the accused. Tit emphasized that it would

be reasonable if the court decides to let both Nuon Chea

and Ieng Thirith be treated at a specific facility. However,

he believes the people need to keep a close watch on

the court process. Such statements demonstrate the

long-held craving for truth and justice among Cambodians.

IV.  CONCLUSION

From the testimony of Prof. Campbell, it

appears that Ieng Thirith is likely to be found mentally

incapacitated and thus unfit to stand trial, regardless

of physical capabilities. Should this be the case, the

ECCC would face a tremendous challenge in deciding

what to do with her. If she is found unfit, one likely

outcome would be, according to findings by other

international tribunals, to find an appropriate medical

facility to treat her until her conditions become normal,

although her recovery is highly unlikely. One question

would be whether the existing mental facilities in

Cambodia are capable of providing adequate treatment?

Also, since the ECCC has a limited mandate, it is also

unclear what would happen if Ieng Thirith regained

her mental capacity after the dissolution of the ECCC.

Would Ieng Thirith be transferred to the national court,

or would she be simply released, given her age and

frail conditions? This would be a difficult decision for

the ECCC to take, taking into consideration the interests

of justice, expectations of victims and Ieng Thirith's

rights and current medical conditions. 

Nuon Chea is fit to stand trial according to the

findings of Prof. Campbell. Nuon Chea and his

defense team nonetheless remain defiant and have

expressed their challenges to Prof. Campbell's findings.

Through the questions put to Prof. Campbell and

arguments raised in the court, Nuon Chea is likely to

raise arguments about his health problems throughout

trial. This would definitely prolong the proceedings. In

turn, it is expected that victims and civil parties alike

could become even more frustrated when the substantive

hearings begin. 

__________________________________

Teriith  Chy  iis  the  Team  Leadder  of  Viictiim  PPartiiciipatiion

projject..

Sokk-KKheang  Ly  iis  a  consultant  to  DC-CCam’s  Liiviing

Document  PProjject..
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LLOOOOKKIINNGG FFOORR MMYY PPAARREENNTTSS AANNDD SSIIBBLLIINNGGSS

My name is Annie Thou Chhay, living in California, US.  I am looking for any information regarding my family

members.   During the Khmer Rouge, we were separated and have not been able to find out any information on

any of them.  My father's business sold brown sugar and my mother sold crushed ice.  I have one older brother,

one older sister, three young sisters, and two young brothers.  We are of Chinese Teochew descent and below are

a rough pronunciation of their Chinese names into English.  Our Chinese Surname is Tu.  We have been separated

for over 30 years during Khmer Rouge and no one has any information on what happened to any of them.

I am seeking for 9 people's information.

 Father:  Tu Tian Jiu

 Mother:  Tu Jian Ying

 Older brother: Tu Jun Wei

Older sister:  Tu Ai Uh

 Younger brothers (2):  Tu Jun Ching and Tu Jun Jong

 Youger sisters (3): Tu Ching Uh, Tu Se Uh and Tu Chu Uh

I have included the only three pictures I have in my pos-

session in hopes someone may recognize and give me some

information on what happened to them.

Tu Jun Wei on his wedding day

Tu Jun Wei on his wedding day Annie Thou Chhay’s wedding
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THE BOOK OF MEMORY OF THOSE WHO DIED

UNDER THE KHMER ROUGE

The Documentation Center of Cambodia is writing and compiling a book of

records of names of those who died under the Khmer Rouge regime

from 1975 to 1979 and those who disappeared during the period,

who are still not known by their relatives. It also includes a section for

family tracing purposes.

DC-Cam already has in its database up to a million names of those

who may have died under the Khmer Rouge. If you would like to

have your relatives’ names, who died under the Khmer Rouge or

disappeared then, appearing in this book. 

Please contact Kok-Thay ENG Tel: 012-955-858

Email: truthkokthay@dccam.org

Website: www.dccam.org or www.cambodiatribunal.org
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